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Introduction
— Contractors frequently encounter unanticipated

difficulties in the performance of their agreements with the
federal government which result in unexpectedly higher
performance costs. These risks are of particular concern to
the fixed-price contractor, who has agreed to perform a
specified task for a certain, unvarying sum, because the
fixed-price agreement allocates the rieks to the contractor in
the absence of an express contractual arrangement to the
contrary. Legal rules do exist, however, to reallocate the
risk to the government when certain conditions exist. Two such
doctrinee are affirmative misrepresentation and non-disclosure
of superior Knowledge.

Affirmative misrepresentation reallocates the risk when

unanticipated difficulties are the result of a culpably false "
government representation which induces the contractor to i
follow a detrimental course of action. Non-disclosure of .
superior kKnowledge reallocates the risk when the government -

fails to disclose to the contractor information vital to

contract performance which the contractor does not possess; in

effect, the government stands to the side watching as the -

contractor unwittingly pursuee a detrimental course of action.<;s;\\\\\,
The case law and the authorities are remarkably silent

on the philosophical underpinning for these rules. Perhaps -

this is explained by the press of business faced by practical

lawyers and judges who find it difficult to devote time to such

analysis. Nevertheless, the wellspring of the rules is —
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Introduction

Contractors frequently encounter unanticipated
difficulties in the performance of their agreements with the
federal government which result in unexpectedly higher
performance costs. These risks are of particular concern to
the fixed-price contractor, who has agreed to perform a
specified task for a certain, unvarying sum, because the
fixed-price agreement allocates the risks to the contractor in
the absence of an express contractual arrangement to the
contrary. Legal rules do exist, however, to reallocate the
risk to the government when certain conditions exist, Two such
doctrines are affirmative misrepresentation and non-disclosure
of superior Knowledge.

Affirmative misrepresentation realliocates the risk when
unanticipated difficulties are the result of a culpably false
government representation which induces the contractor to
follow a detrimental course of action. Non-disclosure of
superior Knowledge reallocates the risk when the government
fails to disclose to the contractor information vital to
contract performance which the contractor does not possess; in
effect, th: government stands to the side watching as the
contractor unwittingly pursues a detrimental course of action.

The case law and the authorities are remarkably silent
on the philosophical underpinning for these rules. Perhaps
this is explained by the press of business faced by practical
lawyers and judges who find it difficult to devote time to such
analrysis., Nevertheless, the wellspring of the rules is
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indubitably the requirement that the government treat in good
faith and with fair dealing those it solicits to do its
work.[1]1 These doctrines can be viewed as an attempt to
introduce some civility to an arena that otherwise could become
uncontrollably competitive. They, consequently, do not arise
from any express undertaking by the government wherein it
promises only truthful assertions and complete disclosure;
rather, they are imposed by the operation of law. The cases
speak of the rules as creating "implied duties" which, of
course, ic the legal way of saying the same thing.

For many years, affirmative misrepresentation and
non-diesclosure of superior knowledge travelled under the common
rubric of "misrepresentation." The early cases said that a
misrepresentation occurred when the government expressly or
impliedly represented false information[2] as well as when it
witheld superior Knowledgel3] without attempting a serious
distinction between the two situations. The cases do not
provide a rationale for lumping these two concepts together;
one reason, however, may be the traditional view that a failure
to disclose information under conditione where a party would be
expected to speak up is "equivalent to an assertion the fact
does not exist."[4) This rationale which finds an assertion in
non~disclosure is mere fiction and misleading too since it
obscures the real differences which exist between the theories.
Affirmative misrepresentation is operative only when the
government has made an assertion. Precisely the contrary is
true for non-disclosure of superior knowledge; it is operative

~page 2-
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only when the government has not made an assertion, but is

under an obligation to do so. This distinction is not merely
academic; the discussion below will demonstrate it has

practical effects on the elements which must be established for

recovery under either theory and the content which is given to

each element., 1
Perhape in recognition of these differences, the Court

of Claims in Helene Curtis Industries, Inc. v. Unite tates

[5) a case which has al)l the earmarks of a landmark decision, 1

provided an appropriate, independent legal footing for the

theory of non-disclosure of superior Knowledge. This case - J

. R

arose out of the Army’s need for disinfectant chlorine powder t !
for field troops in the Korean war. The prescribed |
disinfectant in the solicitation for bids had been developed as et
part of a special Army recearch and development project
conducted in conjuncton with selected universities and private
companies; therefore, the disinfectant was new and its ; }
properties essentially unknown. Of significance to the
successful production of the disinfectant was the requirement

that it be subjected to expensive grinding. This was Known to 1

{ the Army because of its previous experience with the

disinfectant, but it was not revealed to the prospective

bidders. The succeseful bidder, Helene Curtis, expended
considerable time, effort and expense in discovering through
trial and error during contract performance the requirement for
grinding, as well as incurring additiona) costs in production
once the grinding process wae Known. The result was a sizeable
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loss on the contract., The court, in recognizing the right of
Helene Curtis to recover, set forth the following framework of
analysis for non-disclosure of superior Knowledge:

LAlt the time of the first contract (i) the Army Knew
that grinding (which is more troublesome and costly
than mixing) would in all probability be necessary,
not because the specification required that process
but because the end-product could not in fact be made
without it; (ii)> on the basis of the data it had or
should be expected to obtain, plaintiff reasonably
expected that the job could be done by simple mixing,
: without grinding; (iii) the Army was aware that

t: plaintiff (and most of the other bidders) expected to
produce the disinfectant without grinding; (iv) the
contract specification did not inform or alert
plaintiff as to the probable need for grinding; and
(v) the Army did not otherwise inform plaintiff of
this fact.[4]

ey fr..l—_-ww vt A

This formulation of the superior Knowledge doctrine, with some
subtle refinement discussed below, remains today as the proper
framework of analyeis for such cases.

Since the decision in Helene Curtis, affirmative

misrepresentation and non-disclosure of superior Knowledge have

with very few exceptions been treated as distinct theories.[?7)
The conceptual and practical differences between them must be
balanced with an understanding of their similarities, however.

Both deéxl with the communicative process in federal

contracting, albeit from different angles: affirmative
misrepresentation deals with communication that is false,
whereas non-disclosure of superior Knowledge deals with the
failure to communicate when there is a duty to do so. ]
Moreover, both theories have elements which require government

culpability, causation and detriment and which prevent the
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reallocation of risk when the contractor’s actions are not
reasonable. This paper’s discussion below treats affirmative
misrepresentation and non-disclosure of superior Knowledge as
two different but related topics. An examination of the
elements of each wil)l be undertaken, and an attempt made to

delineate appropriate similarities and differences.
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Chapter 1: Affirmative ilisrepresentation

A. Introduction
Affirmative misrepresentation occurs in myriad factual
contexts.[8]1 Furthermore, it will arise in all types of

federal contracting: construction, manufacturing, supply and

services. Because the government often chooses to describe

surface or subsurface physical conditions at a construction
site and usually provides detailed construction plans, the
majority of misrepresentation cases concern construction
contracts.(?] The government will alsc frequently choose to
reprecsent matters relevant to the manufacture of goods or
provide detailed design specifications and, consequently, the
next most prevalent area of affirmative misrepresentation is
manufacturing contracts.f{10] Misrepresentation arises in
simple supply and service contracts but not to the extent of
construction and manufacturing contracts.[11] This is
explained by the fact the government is usually not buying a
unique item and has much less occasion to provide detailed
design specificatione as is the case in construction or
manufacturing contracts, or the nature of the work is not
closely tied to physical conditions at the government site as
ie the case in construction contracts. Misrepresentation is
not restricted to contracts for procurement but occurs in
contracts for the disposition of property as well.[12]
Miesrepresentation as a theory of rigsk allocation
benefits a contractor only when both of two factors are
present: the contract does not assign to the contractor as his
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sole responsibility the subject matter to which the

\ misrepresentation relates and the contractor is able to

P establish the elements of misrepresentation.

t WRB Corporation v. United States [13], which is the

. only misrepresentation case discovered dealing with the issue,
h illustrates the first proposition. This contract was for the

construction of capehart housing on a military installation.

The contract provisions required the contractor to pick
adequate borrow sites and submit them to the contracting
officer for approval. Instead, the contractor requested the
contracting officer to designate borrow sites which the
contracting officer did. The sites designated by the
contracting officer turned out to be inadequate and borrow had
to be obtained from another site much farther removed from the
construction project than the original sites. The Court of
Claims denied the contractor’s claim, based on the contracting

officer’s misrepresentation that the coriginal borrow sites were

adequate, for the additional cost of obtaining borrow from the B 11

farther site: ]

[1)t wae clearly the responsibility of the plaintif+f,

under paragraph 1-7 of the contract specifications to )
locate and select the borrow areas. The defendant’s .
personnel had no obligation to the plaintiff in this '
respect, except to act reasonably in the matter of

approving or disapproving borrow sites located and

selected by the plaintiff. When the contracting

officer responded to the plaintiff’s request for

aesistance in October 1958 by furnishing a map that -
showed a couple of prospective borrow areas, the

contracting officer was rendering a gratuitous

courtesy to the plaintiff, rather than discharging a

contractual obligation that rested upon the

defendant. The defendant is not chargeable with a

breach of contract in connection with an act which is B

A bl
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not required by the contract, which is done for the
benefit of the contractor, and which is taken
advantage of by the contractor.[14]

The court’‘s opinion in this case reflects that
misrepresentation ie not actionable when the matter to which
the misrepresentation relates is the contractor’s sole
responsibility under the contract terms and not the
government’s. Put another way, misrepresentation does not lie
when.the contractor has specifically assumed as part of his
contractual undertaking all the risk of certain unanticipated
difficulties relieving the government of any responsibility in
the matter. In these circumstances, misrepresentation does not
act to reallocate the risk to the government because a specific
contractual provision provides otherwise. This differs from
the typical misrepresentation case where there is not an
agreement relieving the government ot responsibility for the
subject matter to which ite representation relates.

Secondly, reallocation of the risk of unanticipated
difficulties from the fixed-price contractor to the government
Wwill occur through application of the doctrine of
misrepresentation only when the following elements are
establ ished: the government has made a representation to the
contractor of material facti the representation is false; the
government is culpable in making the representation; the
representation has caused contractor reliance; the contractor‘s
reliance is reasonable; and, as a result of his reliance, the

contractor hase suffered some detriment. It is the contractor’s
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responsibility to establish these elements,[15) and once he has
done so the misrepresentation is actionable. The overwhelming
majority of misrepresentation cases concern one or more of
these elements and the remainder of this chapter will be
dedicated to an examination of them. The discussion below will
ook at each of these elements in detail and alsoc address the
remedies available to the contractor once an actionable
misrepresentation has been proven.

B. The Representation of Material Fact

This section will be divided into five separate
subsections. Firet, the definition of what concstitutes an
actionable representation will be considered; second the timing
and manner of making the representation will be examined;
third, those rules followed in resolving disputes over whether
language used conveyse an actionable representation or some
other matter will be analyzed; fourth, the forms a
representation may take will be considered; and fifth, an
analysis of the interface of misrepresentation and warranty
theory will be undertaken.

The central element in misrepresentation is that the
government make an actionable representation., This is central
because all the other elements of misrepresentation relate to
it; for example, the element of faleity takes on nc meaning by
itself but is significant only as it relates to the falsity of
the representation. The same ies true of the other elements. A
representation is an "assertion" of some matter [16] and an
actionable representation, which is a special type of
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representation as is explained more fully below, must be proven
by the contractor as part of his case to establish
misrepresentation.[17])
1. The Nature of the Actionable Representation

In some respects, the best way to understand what
constitutes an actionable representation is not through the
formulation of a precise definition but through an examination
of those factors which the courts and boards have used in
deciding whether a representation is actionable. By doing so,
a better understanding of an actionable representation may be
arrived at and some of the reasons for its requirements
analyzed. It should be set forth at this point, however, that
there is a difference between a representation and an
actionable representation. A representation, as stated above,
is an assertion of some matter; an actionable representation is
a special type of representation, a subset of the larger world
of representations, which the courts and boards recognize as
necessary to ecstablish a case of misrepresentation. As we
shall see below, in the philosophical sense a representation is
made when any matter, opinion, fact or conjecture, whether
relevant or irrelevant to the reasonable person, is conveyed to
the contractor by the government whereas an actionable
representation for mierepresentation theory arises only from
the representation to the contractor by the qovernment of a
material fact,

Conceptually, the element of the actionable

representation may be subdivided into two subelements: the

-page 10-
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communicative and informational subelements., The communicative
subelement concerns the questions of what words were used in
the representation, were they conveyed to the contractor and
were they meant for the contractor. The informational
subelement concerns the nature of the information communicated
and whether it met the requirements for an actionable
representation. The discussion of the actionable
representation below will follow this conceptual construct.
However, the discussion of the aspects of the communicative
subelement as it relates to the words used and whether they
were communicated to the contractor will be deferred until part
three of this section on the existence and meaning of
representational language because that section focuses on
disagreemente between the parties and these facets of the
communicative subelement, to the extent they are discussed in
the caces, are uvsually diescusesed in the context of disputes.
The aspect of the communicative subelement as it relates to
whether the representation was intended for the contractor will
be discussed in this part as well as the two aspects of the
informational subelement--assertiones of fact and materiality,
a. The Assertion of Fact

An actionable representation arises only where the
representation pertains to fact. The emphasis is on a
statement of fact and not an assertion of some different
character, 1€ the assertion is not of fact, it will not
constitute an actionable representation.[18) An assertion of
fact can be defined as a statement with certainty, and without
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qualification, of the present existence of some matter.[1?] To
the extent there is litigation in government contracts over the
factual nature of an assertion, it seems to be over whether an
assertion is a statement of fact on one hand or a contractual
requirement or an opinion on the other. These are discussed in
turn below.

A contractual requirement is a contractual goal to
which a contractor is obligated to perform. A contractual
requirement will not constitute an actionable representation.
An example is given by the Housing and Urban Development

Board’s decision in W.G. Thompeon, Inc., [20) Thie contract

was for caulking at a government housing project. The
*workmanchip” specifications provided the contractor wase to,
"C. Thoroughly and completely remove all existing caulking.
Remove all backing that would hinder the watertightness of the
Joint." The contractor alleged this language reprecented that
all jointse to be caulked were "backed" which made the job of
removing existing caulk much easier. When it turned out they
were not, the contractor sought an equitable adjustment for the
increased work. The board denied the claim finding "the clause
is obviously to be construed as a general performance
instruction first to bidders, then to the Contractor, not a
representation as tc a site condition."l21)] An additional
example of a contractual requirement is a delivery date. In

american Shipbuilding Co. v, United States, [22) for example,

the Court of Claims held that a contract clause in a
ehipbuilding contract requiring delivery of a ship within 900

-page 12-
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daye was & contract due date and not a representation that the
ship could be built by the contractor within that period of
time. The court arrived at its conclusion through the procecss
of contract interpretation and this aspect of the opinion will
be considered below in connection with the techniques used to
determine whether a representation exists. The significance of
the case for precsent purposes is that once the court determined
the provision was a due date it found it was not an actionable
representation.

In these caces, then, the alleged assertion set forth
by the contractor as the basis for his recovery did not convey
a fact pertinent to contract performance. Instead, it
expressed a goal toward which the contractor was legally
obligated to work and, if successfully achieved, perhaps would
represent a fact at that point but did not at the time the
government conveyed the requirement to the contractor.
Therefore, at the time the assertion was made in these cases it
did not constitute an actionable representation for
misrepresentation purposes because it did not reflect a fact in
being.[ 23]

An actionable representation also cannot be created by
a statement of opinion.[24]1 An opinion is one’s viewpoint on a
matter as opposed to an assertion with certainty of what he
Knows exists.[25]

The following two cases illustrate the proposition that
an actionable representation may not be created by statements

of opinion. In Loesch v, United States, [24) the government
-page 13-
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had obtained flowage easements as part of its dam construction
project to improve navigation on the Ohio river. The
plaintiffe, who were owners of riparian property, alleged the
government induced them to enter into the easement agreements
by representing the dame would assist in controlling ercosion
along the river banks. The Court of Claims denied relief on
the theory of misrepresentation finding the statements
"manifested at best expressions of opinion or expectation given
in circumstances which must have clearly identified them ac
such, rather than flat representations of fact."[27] Another
example of an assertion of cpinion which did not give rise to
an actionable representation is the Armed Services Board’s

decision in Fleischman, KG. [28) The contract in this case was

for laundromat service at an overseas military installation.
The contract contemplated the contractor was to build the
laundromat facilities and then immediately convey title to them
since they were to be constructed on a military installation.
The contract wae for a five-year term and the contractor before
award expressed concern to the contracting officer that this
period was insufficient to recoup the capital costs in the
buildings plus reacsonable profit if the buildings had to be
conveyed. The contracting officer stated that if the
contractor performed the required services satisfactorily this
and his financial situation would be considered at the time of
contract renewal. The contracting officer, however, incisted
on a five-year contract with the conveyance clause and the
contract was awarded on this basis. When the contractor did
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not receive the follow-on contract, he claimed for his
unrecovered costs asserting that the contracting officer had
misrepresented he would receive the follow-on contract. The
board concluded the contracting officer’s statements under the
circumstances were expressione of opinion and not assertione of
fact and, therefore, were not actionable. Significant to the
board‘’e conclusion was that the statements of the contracting
officer, when taken in context, merely showed a guess as to the
possible course of future events and not a misrepresentation of
what would in fact occcur. This was demonstrated by the
contracting officer‘e insistence on a five-year contract term
with a conveyrance clause which was inconsistent with any
guarantee the contractor would avtomatically receive the
follow-on contract.

Theese two cases on assertions of opinion versus fact,
as well as the opinion cases cited in the margin, reveal that
in judging whether a representation is an assertion of an
opinion or fact the courts and boards will examine the exact
worde used as well as the context in which they were used. The
determination being made is whether the assertion reflects
reality as the goverrment Knows it at the time of the
representation or merely represents speculation on what existe
or may exist, 1§ it ie especulative in nature, it is not an
actionable assertion under misrepresentation theory.

b. The Addrescee of the Assertion

Moreover, not only must the assertion communicate

factual matter to conetitute an actionable representation but

~page 15-
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it aleo must be addrecscsed to the contractor claiming to be
misled or be made with some Knowledge or expectation that it
would come to his attention.

There is only one case on this subject in government
contracte which has been discovered. The plaintiff in
Agrojet—-General Corp. v. United States (291 had acquired
another company that wae engaged in fulfilling a government
ship construction contract. Prior to the acquisition, the
plaintiff conducted an intensive investigation to determine
whether the contract was on time and budget. The investigation
revealed a progress payment report certified by government
inspectors in the files of the target company which indicated
the contract was progressing satisfactorily. The acquisition
took place, the report was inaccurate and the plaintiff brought
an action for misreprecentation because the acquired company
was losing badly on the contract. The Court of Claims found no
actionable representation and observed, "defendant would not be
liable to Aerojet because the information was not prepared for
the latter’e benefit, with intent toc influence it, or with
Knowledge or expectation that Gibbs would hand it over to
Aerojet."[30)

It can be gleaned from this case that a representation
which is not made to the complaining contractor, if there was
no Knowledge or expectation he would receive it, is not
actionable, Moreover, even if a representation is not directed
at the complaining contractor, it may be actionable if made
with the knowledge or expectation the contractor would receive
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it. This latter aspect of the rule is sensible since under
these circumstances the government as maker of the
representation would be in a poor position to deny the
representation was intended at least in part for the
complaining contractor.
€. Materiality

Finally, the representation to be actionable must be
"material."(31)] The discussion of what constitutes materiality
in the misrepesentation cases is lese than satisfactory because
no single case comprehensively and clearly examines the concept
of materiality. However, the two cases below illustrate with a
relative degree of accuracy the meaning of materiality.

Hrland Electrijcal Supply Co. [32) serves as one
example of the materiality requirement. The contractor
originally agreed to supply electrical clips to the government
at its call and had placed a standing order with its supplier
to meet these requirements. The contractor agreed to a
subsequent modification of its contract with the government to
decrease delivery time and increase the maximum number of clips
subject to call when a government buyer represented that the
contractor’s supplier was holding 70,900 clipse against the
contract to meet possible calls. Once the modification was
finalized, the goverrment issued a first call for all the clips
the contractor’s supplier was holding. Shortly thereafter, and
before the delivery of the firet call, the contractor agreed tco
a second call of 18,000 clipe without checking with its
supplier concerning availability. When the supplier could not
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meet either call, the government terminated the contract for
default. On the appeal of the default termination, the
contractor alleged ite agreement to the modification was
induced by a misrepresentation of the government buyer as to
the number of clips being held by the supplier. The Armed
Services Board concluded, however, that the contractor had "not
ectablished the buyer‘s statement was material”"(33] as
evidenced by the fact the contractor agreed to a second call
without checking with its supplier after the first call had
exhausted the entire amount of clips the buyer said was being
hetld by the csupplier. In short, the existence of the clips
with the supplier was not considered significant by the
contractor and had no substantial affect on his agreement to
the contract modification.

The board could have easily analyzed this case solely
in causation terms; i.e., that the buyer’s representation did
nct cavse the contractor to rely. lInetead, it chose to view
the contractor’s lack of reliance as evidence the
representation wae not material.

Another materiality case is the Court of Claims

decision in Tree Preservation Co. v, United States. [34] Thise

contract was for the cleanup of flood damage along a river.
The contractor alleged it was misled into underestimating the
work to be done by an inaccurate government representation of
the lengths of the river sectione to be cleared. The Court of
Claims found that representations concerning the lengths to be
cleared had been made but further observed that the lengths of
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the sections "were not a necessary element in determining the
amount of work to be done"{35] because the flood damage was not
distributed evenly through the sectione but instead some areas
contained considerable work and others none. The contractor’s
misrepresentation claim, therefore, was denied for this reason,
and other reasons not pertinent to the current discussion.

Although the court in Tree Preservation did not

consider the lengths of the river sections to be cleared
germane, the lengths obkvicuely had some utility in an estimate
of the work. The thrust of the court’s opinion, then, was
really that the lengths were only marginally useful to a
calculation of the work and not sufficiently so to be
actionable. The court found, in other words, that even though
the plaintiff may have alleged he relied on the lengths in
estimating the work the lengths would not have been significant
to the reasonable contractor when developing his estimate of
the work.

These two cases illustrate that for a representation to
be material it must have a substantial effect on how the
reasonable contractor would anticipate what was involved in
performing the contract such that had the contractor known the
true factes he would not have agreed to the bargain that was
struck. Put in other words, a matter is material if "a
reasonable man would attach importance toc ite existence or
nonexistence in determining his choice of action in the
transaction in question."[34) This can be seen, for example,

in Hrland Electrical Supply Co. where the buyer‘s
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representation as to the amount of clips held by the supplier
had no effect on the contractor‘s assent to the contract
moedification and, therefore, was not deemed material.

Moreover, Hyrland further illustrates ancther aspect of
materiality which is ite close relationship with causation. A
representation which is material will normally cause reliance;
a representation which is not material, on the other hand, will
not normally cause reliance. For example, in Hyland the board
took the fact that the representation did not cause reliance as
evidence the reprecentaton was not material. 1t has even been
stated by one authority that if a representation is material it
will raise a presumption, in the absence of evidence tc the
contrary, that it caused reliance and, conversely, if it is not
material, this will raise a presumption, in the absence of
evidence to the contrary, that it did not cause reliance.[(37]

However , materiality is a concept that is distinct from
causation and can prevent a representation that otherwise
induces reliance from being actionable. This is because to be
material the representation must be such that it would cause a
reasonable contractor toc rely, not that it caused the specific
contractor in the case under consideration to rely. In the
worde of one leading commentator, "[wlhere the fact represented
would not influence the reasonable man, either because of its
triviality, or because of its irrelevance to the subject dealt
with, the law will ordinarily regard that fact as immaterial
and reliance on it unjustified."(38] This can be ceen in the

Tree Preservation case above where the court was unwilling to
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place more emphasis on the represented lengths of the river
than it thought reazonable under the circumstances even though
the contractor may have done differently. Materiality, then,
is a threshold below which a representation that causes
reliance will nevertheless not be actionable.
d. A Rationale for the Actionability Requirements

A representation to be actionable, therefore, must be

an assertion of fact, addressed to the person alleging he was

misled or at least made with the knowledge or expectation that

it would come to that person’s attention, and must be material.
The cases addressing these requirements do not attempt to
expiain why they are necescsary elements of the actionable
representation. A two-fold rationale may be posited, however.
First, the capacity of a non—-fact, an assertion
intended for another or an immaterial fact to mislead a
prospective contractor into a bargain he would have ctherwise
not agreed to i minimal. This seems particularly true for an
assertion which is immaterial or one that amounte to a
contractual requirement; it is also true for an opinion which
by its nature is merely another’s view of a matter as opposed
to a reflection of fact. An assertion of fact intended for
ancther may have a greater potential to mislead than an
immaterial assertion, contractual requirement or an opinion but
even its potential to mislead is diluted somewhat when it is
received by someone cognizant that the representation wag not
intended to induce his reliance. These three aspects of the
actionable representation, therefore, are related to the
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reliance elements which are discussed below and which must be
establicshed by the contractor to be entitled to relief.
Moreover, misrepresentation may be viewed as a factor which
impinges upon the mutuality of assent which is & gine gqua non
of contract law. True mutuality of assent is not impaired
where the reprecentation is unlikely to misliead.

Second, to the extent a non-fact, an immaterial
acsertion or an acssertion intended for another can and do
induce reliance, the administrative burden on the government
would be greatly, and probably imposeibly, enhanced if it were
responsible for every assertion it made irrespective of the
nature of the assertion, into whose hands it fell or its
relevance to anticipated contract performance. The government,
even with the greatest care, would oftentimes be unable to
control the effects of ite assertions unless some limits were
recognized., This would seem to be of the greatest concern with
an assertion of fact which was received by someone it was not
intended for; once the assertion is out of the government’s
control it has no way of effectively restricting access as was

illustrated by Aercojet-General v. United States, above.

Additionally, if the government must prepare with the same care
as statements of fact every assertion of opinion or immaterial
assertion this too would consume large, undue amounts of
resources,

Earlier it was said the doctrine of affirmative
misrepresentation reallocates the risk of unanticipated
contractua) difficulties when good faith and fair dealing
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require it. The doctrine is rooted in the concept aof fairness

| and it can only be expected to operate when the reallocation of

F the risk is fair to both parties. The requirements of an
actionable representation constitute a legal policy decision to

‘I restrict the operation of the reallocation of the risk to _
situations where there is the greatest likelihood for harm on

5 one hand and where there ie the most governmental control on

the other and, therefore, where the risk is most fairly

Y

allocated to the government.

It is worth observing that the actionablility of a
reprecsentation is not frequently litigated. This is probably
explained by the fact that prosecuting a case before an

administrative board or court, or both, ie sufficiently

expensive that the litigaton process exercises a considerable
amount of prescsure to select cut those claims clearly without

merit.,
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2. The Timing and Manner of the Representation

Having set forth the salient aspects of an actionable
representation, the next topic appropriate for consideration is
the rules governing when and how during the contractual process
an actionable representation can be made. In short, an

actionable representation may be made at any time in any

manner.

When the government chocses to make a representation,
it most frequently does so prior to award during the contract
formation process.[3%) These representations are generally
contained in the written materials which constitute the
government s solicitation., For example, the cases reflect that
representations have been made in the drawings, specifications,
plans, maps or loges as well as in the other paperwork that
constitutes the solicitation.{(40] The representation can also
occur apart from the sclicitation package, however. For
example, instances exist where a representation has been made
prior to award st a bidders’ conference,[41) negotiation
session,[42] in a conversation with government personnel(43]
and through a letter or a telegram.[44]

Al though the representation normally occurs before
award, it may also occur after award. At this point, cince
contract formation and especially contract price are final, the
capacity for a representation to induce detrimental reliance is
limi ted. However, a representation which does come after award
and induces detrimental reliance can result in contractor

recovery. In A Rand Corporation, [45) for example, the
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contractor was entitled to additional compensation for
corrections that were required because of the missiting of &
building. Correct siting of the building was the contractor’s
responsibility, but during a post-award site visit government
representatives pointed out existing stakes, informed the
contractor the survey waes complete and authorized construction
according to that larout. This information turned out to be
incorrect, however, since the staking represented only the
preliminary site survey and not the final siting of the
building. Therefore, thie case illustrates that a government
representation after award which increases the contractor’s
coste can serve as the basis for a misreprecsentation claim.
This discussion has already shown that the
representation may be written or oral, The representation may
also be made through words or by conduct. A representation by

conduct i relatively rare but a good example is L.W. Foster v,

United States, [46] The plaintiff bid on a contract to make
Navy flying jackete. The contract specifications were
defective and the plaintiff knew this at the time of its bid;
however, the plaintiff had performed several other contracte
for the manufacture of the same jacket and, during the
performance of each contract, specification deviations were
permi tted to overcome the deficiencies. The plaintiff assumed
the prior course of conduct would pertain to the current
contract and bid accordingly. The current contract was
administered by a different government agency than the others,
which resulted in reluctance to grant the specification
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deviations and, thereby, increased the costs of manufacture to
the plaintiff. The Court of Claims recognized the government
was bound by the prior course of dealing and found the
pltaintiff reasconably assumed in accepting the contract that it
would be granted the same deviations by the new agency as by
the old. Therefore, in this case, an implied representation
that the same specification deviations would be granted
stemming from a course of conduct resulted in an equitable
adjustment to cover the increased costs due to the defective
specifications,

A representation to be actionable does not need to be
made by the contracting officer personally but can be made by
anyone who is officially connected with the contract.l[47]

Since most representations are made in the solicitation
documentation which ie issued under the authority of the
contracting officer, these representations can be viewed as
being those of the contracting officer. However, in moet cases
where a representation is made apart from the solicitation
documente such as at & bidders’ conference or a negotiation
session, the representation usually is not made directly by the
contracting officer but by one of his representatives. In each
of these cases, however, the representative appeared to be
acting officially and within the scope of his authority.[48]
Therefore, an actionable representation may be conveyed by
either the contracting officer or someone properly exercising
authority under his auspices.

3. Determining the Existence and Meaning of the Alleged
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Representational Language

The first two subsectione have been devoted to
establishing the definitional elements of an actionable
representation and when and how an actionable reprecentation
can be made. The focus of this section is tc examine some of
the rules emplored by the courts and boards when the parties
disagree between themselves as to what language, if any, was
conveyed or whether, once it is determined what language was
conveyed, it meets the definitional elements of the actionable
representation.

a. Determining the Existence of the Alleged Representational
Language

The firet area of disagreement btetween the partiecs can
arise over whether the government used and conveyed the
language the contractor alleges it did. The nature of the
dispute is usually that the contractor alleges that the
representaticonal language consiste of certain words which were
communicated to him by the government and the government either
alleges the words were never used or that more was communicated
than that which the contractor alleges.

A dispute over whether certain words were used and
conveyed with the government denying their use does not occur
whern the alleged representational language is employed in the
solicitation or contract documente for the obvious reason the
documents themeelvee establish incontrovertibly the words
actually employed. The question that does arise in this
context sometimes, however, ie & dispute over whether "%4Ye
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language in the documents is the 1imit of the alleged
representational language or whether other language extraneous
to the documents must be considered.

This question surfaces in cases where the government
chooses to represent part of what it desires to reveal by
exprecs assertion in the solicitation and contract documents
and incorporatec the remainder of what it desires to reveal
through reference. The danger from the contractor’s standpoint
ie that if he ie not alert to the qgovernment’s reference to
other data he may be misled because that which is expressly
related will only be the partial story. Nevertheless, the rule
seems to be firmly established that the scope of the
government’s representation will be judged not only by express
statements in the documents but also by clear references to
related information.

The lead case for this proposition is Flippin Materials

Co. v, United States. [49] The contractor agreed to provide

crushed rack aggregate from & government quarry. The
contractor’s bid was based on profiles of borings provided by
the government which showed subterranean cavities; what the
government did not provide the contractor were field logs of
the boringe which showed the cavities contained considerable
amounts of clay which made the process of producing aggregate
more expensive, The contract documents, however, referenced
the availability of the "results of all borings and tests" for
contractor examination., The Court of Claims interpreted this
fanguage, particularly in light of other contract language and
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prior dealings of the parties, to have clearly referred the
contractor to the field logs. The Court concluded "a bidder
canlnotl rely on some portion of the information supplied by
the Government without looking at other Government materials
(to which he is directed by the contract documents themselves)
which qualify, expand, or explain the particular segment of
information on which the contractor intends to rely."[50]
Unlike alleged representations occurring in
solicitation or contract documents, when the alleged
representational language is purportedly made orally at
conferences, negotiations or the like, disputes sometimes arise
as to whether the language alleged by the contractor was
actually said by the government. The question of what
language, if any; was represented to the contractor will be &
factual question and evidence will be taken and findings
made.[51) An example ie the Armed Services Board’s opinion in

Lear Sieqgler, Inc. [(52] The contract in this case was for a

telemetry system at a military installation. The contractor
alleged that at a negotiation conference government
representatives stated a certain brand name computer was
available to be used as part of the system. The government
denied this statement was made. The significance of the
statement was that the computer was not available which caused
the contractor performance problems. The board took evidence
on the question and made findings that the government
representatives had ctated the named system wae available.

b. The Meaning of the Alleged Representational Language
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Once a determination of what language was used and
conveyed to the contractor has been made, the next question is
whether the language used constitutes an actionable
representation employing the criteria discucsed in the firet
section. Many times the contractor and the government will
diepute the meaning to be given the words with the contractor
asserting a representation has been made and the government
alleging no representation was conveyed. The dispute usually
centers around the requirement of the actionable repesentation

that an assertion of fact as oppocsed to some other matter be

made. The government will oftentimes in these cases defend by
saying the alleged representation was an opinion, contractual ‘ f

requirement or a representation of factual matter different

POT

than that alleged by the contractor.

In resolving these disputes, the courts and boards have ]
examined the language of the alleged assertion iteelf, other
contract language and the surrounding circumstances to
determine whether a representation was made. The stated goal g
in theory is to determine the intent of the parties at the time
of contracting; in practice, however, the parties may have had
no ascertainable intent, or their intent may have been at ©
variance., The prcoccess, therefore, sometimes becomes an effort
to provide the most reasonable and equitable solution in light
of the contract language and all the other factors.

All thece aspects will be examined in the discussion
which follows. 1
(1>. The Use of Contract Language T
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Frequently, the language of the alleged assertion is
sufficiently unambiguous on ites face to conclude that &
representation has or has not been made.[S5S3]1 For example, in

the W.G. Thompson, Inc. case discussed above, the board’s

examination of the words contained in the workmanship
specification convinced it that no representation had been made
that the caulking to be replaced was backed.

On other occasions, particularly if the language of the
alleged representation is not sufficiently clear on its face,
reference will be made to remaining contract provisions to
determine the meaning to be given the alleged representational
language.[54] In another recent case, for example,[S55) the
contractor alleged the words "EXST. GROUND" on a contract
profile drawing meant the excavation required would occur in
lcose soil and not rock. The board determined from examining
the worde and the drawing it was apparent the notation referred
to existing ground levels for grading purposes. The board,
then, further observed that the contractor’e interpretation was
in direct conflict with other provisions of the contract which
clearly contemplated that rock might be encountered during
excavation. Therefore, it concluded that all the contract
provisone taken together clearly showed no representation of
excavation conditions had been made. An effort will be made,
as demonstrated by thie case, when more than one contract
provision is considered to give meaning and effect to all the
provisions by attempting to find one, sensible common
construction.{S6] This is the preferred rule of contract
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interpretation which attempte to give meaning to all parts of a
document.

One of the most troubling spotes regarding
interpretation of alleged representational language in light of
other contract language is in the area of disclaimers. The
government almost always attempte to offset representational
language with other language that says in effect “"we don‘t
really mean what we say.* Disclaimer language can be involved
in disputes betweeen the parties in one of two wars. First,
the absence or presence of such language can be emplored by the
courts and boards in determining whether alleged
representational language was intended to be a reprecentation
or not. Examples of the use of disclaimer language in this

manner will be considered in the discussion of the Everett

Plywood and Door Corporation and Caffall Brothers Forest

Products, Inc. cases later in this section. Second, the
government may assert disclaimer language negatecs the effect of
language which clearly and unequivocally on its face and in the
context of the other language and circumstances conveys a
representation. Here the question is not whether the alleged
representational anguage convere a representation but whether
the contractor may rely on it in light of the disclaimer. The
nettlesome problem then becomes which
language--representational or disclaimer--is given effect. A
discuesion of thie disclaimer problem is deferred until the
section on reasonable reliance where it most logically fits.
The general rule, however, is that disclaimer lanquage will not
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overcome representational language unless the disclaimer
language is absolutely and unambiquously clear.

In cases concerning estimates, the government will many
times argue that since the figure given was denominated with
the prefix "estimate® or "approximate" it is in the nature of
an opinion and no representation was intended.{57] The
contractor will ascert otherwise, To resolve this dispute, the
courts and boards employ a practical rule of construction. The
vse of the words "ecstimate”" or "approximate® is generally
persuasive evidence the government did not intend to convey an
exact representation as to the matter asserted which is usually
in the nature of a quantity. The courts and boards feel,
however, the qovernment must intend for bidders to rely on the
estimate given in some way; if the government did not, so the
reasoning goes, it could simply have left the ecstimate out.[5&]
As one recent Court of Claims opinion said:

We alsc find difficult to accept in itself the

view that quantity estimates which are incorporated

in a contract are totally meaningless. That

contravenes the established cannon of construction

that, preferably, contracte are to be construed in &

way €0 as to give meaning to all their

provisions.[59]
The existence of the estimate, thern, in the solicitation or
contract documents is evidence of the parties’ intent and that
they viewed the language to have some utility at the time of
contract formation. The result is that although the courts and

boarde wil)l not view the estimated quantity itself to be an

exact representation and, therefore actionable, they will find

-page 33~




other implied representations concerning the estimated
qQuantities that are actionable.

This reasoning and the types of implied representations
which are found will be examined at more length below in the
section on forms of representations in connection with implied
representations arising from estimates., It is mentioned at
this point because it illustrates one other instance where the
courts and boards will use contract language to determine
whether an actionable representation has been made. In this
instance, though, the focus is not sc much on the language
itself as it is on the fact that the provision exists in the
contract and must be given some effect if possible.

(2)>. The Use of Surrounding Circumstances

To resclve & dispute between the parties as to whether
language was intended to be a representation, reference will
alsc be made to the circumstances surrounding contract
formation in addition to the contract language. Reference to
external circumstances may be uveed when the resoclution of
whether language amounts to a representation cannot be
determined from an examination of the language in question or
other provisions, or it may also be used to bolster a tentative
conclusion arrived at from interpretation of the contractual
provisions as the discussion below will show.[60]

One of the surrounding circumstances which is
influenti;l in determining whether a representation has been
conveyed ie the relative position of the parties to know the
information which serves as a basis for the alleged
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representation.lé1]1 A recent case illustrating this
proposition is the Court of Claims decision in American

Shipbuilding Co., v. United States, discussed above. The

contractor had accepted a shipbuilding contract which required
construction to be completed within 900 days. Actual
construction time took considerably longer and the contractor
brought suit for damages claiming the contract provision
requiring delivery within 900 daye was a representation that
construction was possible within that time. The Court of
Claims found that the time necessary to perform & contract is a
function of both the contract specifications and the
contractor’s capabilities. Since the government could Know
only the former and not the latter, while the contractor was
the best judge of his own capabilities, the Court concluded the
900 day requirement was intendea to be a mere due date and not
a representation the contractor could perform the work within
that period of time.

On the other hand, it has been held that where the
information necessary to an informed, competitive bid is
available to the government but not to the contractor a
communication of that information in the bidding materials is
persuasive evidence it was intended to be a representation.[é2]

For example, in Baifield Industries, Inc.. (63] the government

offered bidders government equipment that had been in storage
for ten years to be used to manufacture the cartridges which
were the subject of the contract. Since the equipment was not
stored in such a manner that bidders could operate it, the
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government provided information concerning the condition of the
equipment. When some of the equipment wae not operable as
stated the contractor claimed for his costs of having to
service it., The Armed Services Board concluded that the
contractor was entitled to recover since the statements
concerning the condition of the equipment were intended to be
representations as evidenced by the fact the bidders had no
other way of determining the equipment‘s operability and
Knowledge of operability was critical to the preparation of a
competitive bid.

The rationale behind this line of cases is that the
parties likely intend language to be a representation when the
government ics in a superior position to Know the matters
represented, but such an understanding does not exist when the
contractor is in & better, or at least as good, a position to
Know the same facts. Clearly, if the government is in the
superior position the natura) assumption is that it kKnows what
it is speaking of when it communicates information and intends
the information to be relied on since the contractor is not in
a position to confirm the information which is required for an
intelligent bid; when the government is not in a better
position these assumptions do not prevail and the contractor is
warned by the circumstances of the likelihood that no
representation is being conveyed.

In utilizing the surrounding circumetances as an aid teo
interpretation, the courts and boards have also viewed
solicitaton or contract language in light of associated factual
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information that is revealed by the government and made
available to the contractor. For example, in L.M. Jones Co.

v. United States, [44) the contractor was to build a bridge

upstream from a government dam project but construction of the
bridge was delayed when the concurrence of the retarding effect
of the partially completed dam and unusually heavy rainfall
caused the contractor’s worksite to flocod. The contractor sued
claiming the contract language that "the conduit capacity l[of
the dam) is sufficient to pass the flow...except during flood
period when water will be temporarily impounded in the
reservoir" reprecented that the worksite would at most be
flooded only for short periods of time and not the five months
which actually occurred. The Court of Claims noted the
contract documents informed the contractor that the dam was
sufficiently complete that it is was retarding the flow of
water during wet periods and the documents referred the
contractor to available hydrographic data, not attached to the
solicitation or contract documents, which warned of possible
seasonal flooding. Thece two pieces of information when
considered together made it clear in the court’s view that the
reference in the contract documents to "temporary" flooding
meant only that the flooding would be non-permanent and was not
intended to be a reprecentation that flooding would only be for
brief periods., Therefore, the associated information contained
in the hydrographic reports which wae not attached to the
solicitation or contract documents but which was brought to the
contractor’s attention by reference was critical in giving an
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interpretive gloss to the meaning of the alleged
representational language.

The acte of the parties will also be examined to
determine whether the language employed conveys a
representation. This is a particularly persuasive use of
surrounding circumstances to determine the parties’ intent
since they can be expected to behave consistent with their
understanding of the contract provisions. Everett Plywood and

Door Corporation v. the United States serves as a good example

of this point.(é5]1 This contract, which was for the sale of
timber, stated that specific quantities were recoverable from
the cut area. When the timber recovered did not meet the
amounte stated, the contractor brought suit. The question
before the Court of Claims was whether the stated quantities
were exact representations of recoverable quantities or merely
estimates. In holding they amounted to exact representations,
the court considered among other factore that the regional
office of the Forest Service that drew up the contract rejected
the advice of its head office to include provisions in the
contract disclaiming any representations and for accelerated
amor-tization of road costs for roads the contractor was
obligated to build as part of the contract.[848) The action by
the government in omitting these provisions evinced a belief
that the total amount of timber stated in the contract would be
recovered. This factor was heavily considered by the court in
arriving at its conclusion that the government intended to
represent an exact amount and not an estimate.
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Alec relied on in the court’s opinion in reaching its
conclusion were the facts that the amount of timber to be
recovered was stated in the contract language in clear terms
and that it was impossible due to the rugged terrain for the
bidders to assess the recovery for themselves prior to bid.
This case also illustrates, then, some of the other factors of
dispute resolution already discussed (examination of the
alleged representational language and the relative access of
the parties to the information represented) and how a number of
the factors may be emplored simulataneously in resolving a
dispute between the parties as to the existence of a
representation.

Thie case contains &an irony in the court’s reliance on
the omission of the government’s use of a disclaimer clause.
It will be seen in the reasonable reliance section that
disclaimer clauses are not favored and they are often ignored
by the courts with some tart words to the government for their
attempted use. It seems, then, if the government employs a
disclaimer clause the clause will often be ignored and the
government reprimanded and if it does not employ a clause the
omission may be used by the courts and boards adversely to the
government in a determination of whether contract language
conveye & representation.

A contractor’e own experience and that of hise industry
is another external circumstance that will be examined in
determining whether a representation‘was intended.[67) A good
case illustrating this, which also demonstrates some of the
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other techniques already discussed, is the recent Court of

Claims decision in Caffall Brothers Forest Producte v. United

n States. [48] This contract was for the sale of government
timber. The sale advertisement, prospectus and the contract
documents all contained fiqures for the available timber.

hl These figures were clearly labelled "estimates" and the

documents contained associated language which again reiterated

the figures were estimates and were not intended to be

E guarantees. The estimates were developed from a "cruise" which
is a statistical technique where one part of the cut area is
examined and the results then extrapolated to the entire area.
j® The industry practice and the experience of the contractor
revealed that cruising was generally not very accurate. 1In
fact, the industry had at one point attempted to have the
Forest Service agree to guarantee the results of its cruises
which it refused to do because of the Known inaccuracies of
cruising. The contractor had made its own extensive cruise of

the cut area and determined the Forest Service estimate was

accurate. When the actual cut from the area proved to be

considerably less than the estimates, the contractor brought

suit claiming the figures given were precise representations of 1
the recoverable timber. The court disagreed for several 1
reasons. It directed its attention first to the language of

the advertisement, prospectus and contract which clearly T
evinced no intent to convey a representation of an exact amount ]
of recoverable timber. Thics conclusion was reenforced by the
industry and contractor experience that the cruise technique 1
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was inaccurate which made any belief that a representation of
exact quantity was intended unreasonable. Additionally, the
court also observed that this was not a case where the
government had exclusive access to the information which served
as a basis for the estimates as evidenced by the contractor’s
own cruise and, therefore, the case for a representation was
further diluted.

In some respects, this cace is much like the Everett

Pl ywood and Door Corporaton case just discussed above. The

court in thiec case used the presence of disclaimers—-the prefix
"estimate"” with the given quantities, the associated language
(which indicated the quantities were only estimates in a
narrative fashion)> and the "no guarantee" language--in
resolving the dispute between the parties as to whether a
reprecsentation of recoverable amounts was intended in the same
way that the abeence of disclaimer language was considered

important in Everett Plywood and Door Corporation. Moreover,

this case also illustrates how more than one of the factores of
dispute resolution atready discussed may be combined to reach a
conclusion. Here, the associated contractual language (the
disclaimers), the relative access of the parties to the
information and the industry and contractor experience were all
relied on in determining the quantity conveyed was not an exact
representation of the recoverable timber.

Finally, prior dealings between the parties which
demonstrate clearly that language in a solicitation was nat
meant to be a representation has been used in resolving whether
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a representation was conveyed. The contract in Micrecord

Corporation v. United States [49) provided for the microfilming

of obsolete engineering documents. The documents existed in
five sizes with the largest size being considerably more
expensive to microfilm than the others. Although the
government knew approximately how many total documents it had,
it had only the roughest idea of how many documents were in
each size. This was fully explained to all potential bidders,
including the plaintiff, at a bidders’ conference prior to
issuance of a solicitation. When the solicitation was issued,
however, the.government mistakenly gave exact percentages for
each size. The plaintiff claimed the percentages constituted a
representation such that it was entitled to additional
compensation for having to do more microfilming of the largest
size documents than was listed in the solicitation. The Court
of Claims refused to divorce the figures in the solicitation
from the relevant factual background and held that the figures
were intended only to be estimates and not exact
representations of the work required, as the contractor well
Knew from ite attendance at the conference.

In summary, then, when there is a dispute between the
parties as to the meaning of the language used and whether it
conveys an actionable representation, the courts and boards
will use several techniques to resolve the issue and arrive at
the parties’ presumed intent at the time of contracting. The
techniques used to resclve the dispute include examination of
the alleged representational language as well as other
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contextual contract language. Resort alsoc may be made to the
surrounding circumstances including the relative accese of the
parties to the information conveyed, associated factual
information made available to the contractor by the
governnment, acts of the parties, the contractor and industry
experience and the prior dealings between the parties.
Oftentimes, more than one technique will be employed in the

same case to resolve the dispute,
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4. The Forms of the Representation

Having examined the definitional requirements of an
actionable representation, when and how it is made and the
techniques used by the courte and boarde to determine its
existence, the focus of this section is to examine the forms of
the actionable representation. A representation will occur in
cne of two forms: express or implied.
a. Exprese Representations

An express representation ise made when the assertion is
set forth in the words which comprise the communication to the
contractor with no necescity to examine implications. Examples
of express representations include the buyer‘s statement of the
amount.of clips being held by the contractor’s supplier in the
Hrland Electrical Supply Co. case and the government’s
ctatement of the amount of recoverable timber in the Everett

Plywood and Door Corporation case both of which were discussed

earlier. Express reprecsentations arise in myriad factual
contexts and generally relate to either the amount of work to
be done, the conditions at the work site or other general
matters affecting contract performance.{70)] Because of the
nature of express representations, they are normally easily
recognized and require no extended discussion.
b. Implied Representations

An implied representation arises not from the "four
corners” of the words which constitute the assertion as does an
express representation. Rather, an implied representation is
created from the implications contained in the words used by
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the government and conveyed to the contractor or from conduct
of the government. Sometimes the words or conduct of the
government are sufficient alone to give rise to an implied
representation; on other occasions, the implied representation
does not arice unlesc the worde or conduct are coupled with
other facts Known to the parties or considered against the
background of the expectations of the parties to government
contracts. These facets of the implied representation will be
considered in the following discussion,

Many times the government will employ language, most
often in the solicitation or contract, that is sufficient by
itself to imply the existence of a fact. Instances of this
occur in factually varied situatione and depend on the language
that is employed. In one case, for example, a specification
that required a special lighting fixture to be substantially
the same as items that had been in commercial use for not less
than a year and for which replacement parts could be obtained
impliedly represented that such a lighting fixture was
commercially available.[71) Likewise, in another case the
contractor was to build a jet engine test facility at a naval
air station. Hie work was hindered by an adjacent test
facility which when operated produced such high noise levels
that work was virtually impossible at the construction site.
The board found that an incorporation into the contract by
reference of a Corpe of Engineers safety manual that provided
for among other things procedures for the muffling of noise
generated by the government impliedly represented that the work

-page 45-




site would not be flooded with exceseive government caused
noise.[(72]1 Other cases where the words used implied the
existence of a fact are given in the margin.[?73)

The words employed by the government may take on
additional significance when added to facts Known to both
parties. In another case, for example,[74]1 the government
specification described the item to be supplied by manufacturer
and catalog number or a "substantial equal." The designated
item had previously been developed pursuant to a government
research and development project and this was known to the
contractor. The court found that the circumstances of the
item’s development combined with the use of a "brand name or
equal" specification impliedly represented the brand name item
was commercially available from the specified manufacturer or
the government possecsced plans from which the contractor could
fabricate it. The court reasoned that since the item had been
developed pursuant to a government research and development
contract, the contractor could reasonably as<''me the government
Knew the item was available from the designated manufacturer
and this is why it specified a brand name, or had the plans to
test the efficacy of a substitute and this is why it specified
a substantial equal. Therefore, when it turned out the item
was not commercially available from the specified manufacturer
nor did the government possess plans for its manufacture, the
contractor was entitled to itse increased costs due to obtaining
the item from an alternate source.

The words used by the government may create an implied
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representation not only when they are considered in the context
of the facts known to both parties but also when they are
examined in the context of the expectations of the parties to
government contracting., The area which best exemplifies this
is when the government includes an estimate in the sclicitation
and contract documents. Estimates are frequently used in
requirements contractse or in contracts for the cale of
government property such as timber contracts. In the former
the estimate gives an approximation of the amount of work
required, whereas in the latter it gives an approximation of
the property to be sold.

The lead case on estimates is Womack v. United States.

{751 The contract in this case required the making of title
and usage plate for federal lands in Utah. The government
estimated that there would be 45,000 title documents to be
included in the plats and that 854 of the plats would be
standard form. In fact, there were over 100,000 documents of
which only 554 could be placed on standard form plate thus
driving up the contractor‘s performance costs. The facts
further established that although the estimates as to both the
documents and the plats were originally arrived at with due
care, by the time of the award the government had access to
information which revealed the figure as to the dncuments was
erroneous. The government did not examine this information,
however, and therefore did not apprise the plaintiff of the
inaccuracy of the document estimate. Under these
circumstances, the Court of Claims found an actionable
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misrepresentation as to the document estimate, but not as to
the standard plat estimate, stating a bidder "is entitled to
rely on government estimates as representing honest and
informed conclusions."[76] The court concluded that because of
this misrepresentation the contractor was entitled to recover
his costs for the unanticipated work concerning the title
documents.

Al though the court did not expressly refer to an
implied representation, it is apparent that the actionable
misrepresentation it found wae predicated on an implied
representation that when estimates are piaced in the
solicitation documents they have been arrived at honestly and
with due care. To put it in other words, although the court in
Womack accepted the government‘’s position that the use of an
estimate did not constitute a actionable representation as to
the exact figure represented, it did find that the use of the
estimate by the government impliedly represented that certain
minimum standarde of care and honesty were employed in arriving
at the estimates. Since the government obviously did not use
due care in arriving at the document estimate as evidenced by
the fact that if it had done so it would have been aware of the
estimate’s inaccuracy, it was guilty of misrepresentation.

It ie appropriate to divert for a moment and muse about
the genesis of the implied representation found by the court in
Womack. This implied representation is seemingly created
through the conjunction of the necessity of estimates to the
bidding process in certain contracts and the government’s
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obligation to deal fairly and in good faith. Estimates are
used where no exact figure exists as to the work to be done or
the property to be sold, but some approximation is required so
that bidders may intelligently bid and the government has come
basis upon which to evaluate which bid is most advantageous to
it. Estimates, then, may be essential in certain contracts to
a sound bidding process. When this is so, it is the natural
expectation of the parties who have been solicited to bid that
the government in executing its duty of dealing fairly and in
good faith will arrive at the estimates honestly and with
appropriate care. This combination of the mater.ality of the
estimates to intelligent contract formation and the
government’s ethical obligations create the implied
representation found by the court in Womack, [77]

These same factors which gave rise to the implied
representation of due care in Womack have resulted in the
courts and boards finding other types of implied
representatione from the use of estimates. For example, it has
been held that not only does the use of an estimate imply due
care in its calculation, but also guarantees that the estimate
is accurate within reasonable limitations.(78]1 Morecver, in
Womack the court held that the use of an estimate represented
that it was honestly made and other decisions have found such
an implied reprecsentation when the government made consciously
false estimates.[79)] Also recently, as discussed below in
connection with the Chemical Technology case, it has been held
that the use of an estimate results in an implied
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representation that all contingencies that might affect the
validity of the ecstimate have been revealed to bidders; in
effect, then, the use of an estimate impliedly represents there
is no non-dislcosure of superior Knowledge as to the subject
matter to which the estimate relates.

The implied representations that come from the use 64
estimates relate to two topics already discussed. The first is
materiality. Materiality was discussed in connection with the
actionable representation and it was observed that to be
actionable a representation needed to meet the test of
materiality. The Womack decision reveals the concept of
materiality can have & synergicstic relationship with concept of
representation. Not only must a representation be material to
be actionable, but an asserted matter such ae an estimate may
be so material to the bidding process that its materiality
serves as a factor in finding a representation. In this
regard, it has been observed that the more important the
estimate to the bidding process the higher the standard of care
that must be used in arriving at the estimate.[(80] The second
topic previously discussed wae the presence of an estimate in
the bidding or contract documents and its relevancy to the
settliement of disputes between the parties as to whether a
representation was conveyed. It was noted that the courts and
boards will normally presume that the government intended an
estimate contained in these documents to be a representation of
some Kind; otherwise the government would have deleted it. The
government has at times argued that as the figure used is
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prefaced with the word "estimate," and is sometimes further
disclaimed by other contract language, no representation of
Kind was intended.[81) The courts and boards are reluctant
accept that the estimates have been included in the

solicitation and contract documents for no purpose,

particularly where they are material to the bidding process.
Consequently, they strive to find a sensible reason for the

presence of the estimates by the creation of implied

any

to

representations in connection with the use of estimates of due

care, honesty, reasonable accuracy and disclosure of
contingencies. In effect, they accept the government‘s
position that the estimates are not representationes of preci
amounts but do not accept the suggestion they are wholly

meaningless. Inestead, the practical necessity for estimates

se

in

certain contracts is given due recognition through the implied

representations they carry.

An implied representation may be created not only by
words, worde and surrounding facts or words when coupled git
the expectations attendant to the formation of government
contracts, but also through the conduct of the government.
LW, Foster v. United States discussed earlier is a good
example of this point. There an implied representation was
created from the prior contractual dealings of the parties.
Two other situations of implied representations being create
by conduct occur when the government chooses to reveal only
part of the relevant and associated information it possesses
and when it chooses a manner of contracting.

-page 51~

h

d

|




In regard to the first situation, cases arise where the
government represents part of the information it possesses
while witholding other relevant and associated information
without informing bidders of the existence of this other
information. This has taken place with some frequency in
construction contracte where the government has made borings to
determine the subsurface conditions and then reported only
partially the boring results.[82) However, this phenomena is
not restricted to construction contracts as the following case
shows .,

Recently, in Chemical Technology, Inc. v. United
States, (B83] the effect of partial disclosure was examined in
the context of = contract for mess services at a military
dining facility. The contract was a requirements contract
which set forth in the solicitation the estimated number of
meals per month. The estimated meals did not include
calculations for the number of reservists doing annual two-week
training because of the uncertainty at the time of the
solicitation’e preparation whether any of these reservists
would be required to do their training at the installation.

The solicitation also did not attempt to inform prospective
bidders in any fashion of the possibility two—week reservists
might have to be fed if their training occurred at the
installation. The solicitation did specifically reference and
include the feeding of weekKend reservists. Actual performance
of the contract required meal service for several groups of
two~week reservists.
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The Court of Claims found the contractor was entitled
to an equitable adjustment for the unexpected additional cost
associated with feeding the two-week reservists under two
theories. First, it extended the Womack implied representaticon
to include an implied representation that in preparing the
ectimates the government had included, or at least revealed to
bidders, all contingencies. Since the government did not
reveal to bidders the possibility of having to feed two-week
reservists or include this contingency in its estimates, it
misrepresented the actual facte, Second, and most germane to
the current discussion, the court determined that by including
and making specific reference in the solicitation to the
weekend reservists, without any mention of two-week reservists,
the government impliedly represented that it had included
calculations for all reservists which again misrepresented the
actual facte:

Additionally, by failing to disclose the

possibility of 2-weeks’ reservist training to the
contractor, the Government not only failed to
disclose all of the relevant facts to the
contractor...but the government may have actually
misled the contractor....By footnoting the Meal Hours
and Estimated Number of Meals section of the IFB with
an adjustment of meal hours for weekend
reservists...the preparers may have impliedly
represented that...the information on all reservist
training ( i.e., including 2-weeks’ active duty for

training) was available to and used by the
preparers.(84)

The effect of revealing only & *half truth" as in

Chemical Technoleoqy by mentioning the weekend but not the

two-week reservists is to make an implied representation that
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all relevant information has been revealed. Thics implied
b representation arises from the conduct of the government in -
revealing some relevant information without advising bidders

other relevant information exists. The natural assumption of

bidderes in these circumstances is that the government has made -
full disclosure of all related information since it has

under taken to reveal some relevant information and has placed
no qualification on its disclosure to the effect that it is
only partial or, alternatively, attempted to make reference to
where the remainder of the relevant informaton may be found as

occurred in Flippin Materiale Co. v. United States discussed -

above. This assumption is only reenforced by the government’s

obligation to deal fairly and in good faith with ite biddere

which means bidders do not expect and are not prepared for any ——d
government sleight-aof-hand through revelationes of only !
half-truths. In effect, then, this type of implied
representation states that there ie no non-disclosure of other . ;
relevant information. 1

An implied representation through conduct may alsoc hbe

created by the manner which the government chooses to conduct

ite contracting. The best example of this is the Armed o]
Services Board’s decision in Johnson Electronics, Inc. (851 -,:
The contract in thie case was for the manufacture and supply of {
radio power units and modification Kits. The contract was let fv?

on & small business set acide basis, wae an advertised
production—-type contract and contained a short delivery time ]
for the articles. The government did not reveal to the bidders
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that

the iteme called for were not within the current state of

the art but, instead, would require extensive research and

development prior to production. The contractor found

performance of the contract was beyond its means and was

subsequently default terminated. The board overturned the

default termination finding that the manner in which the

contract was let impliedly represented that it was a standard

production contract which required no extraordinary research

and development effortes:

Viewed in the light of what the Invitation for
Bids represented both affirmatively and tacitly, we
think it fair to conclude that the parties assumed
that the contract could be performed by a small
business....lt ig significant that the time
originally allowed for the design and manufacture of
first articles was 90 days, which would not permit of
an extended research and design period. Production
and not design was the basic commodity called for by
this contract. We can find no notice in this
contract that it was intended to call for a major
design effort, virtually if not actually a
break-through in the existing state of the art.
Especially does an advertised production contract
form, set aside as it was, serve no such notice.

+e+s[The Government sl advertising this procurement
on a fixed-price, production contract, set-aside
basie...micled the bidder into a task, the
proportions of which it could not reasonably have
anticipated.[84)

Under the circumstances, therefore, this implied representation

misled the contractor into accepting a contract it was not

capable of performing and the default was found to be for

causes not within the control of the contractor as that term

used

in the default clauce.[&7)
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S. The Actionable Representation and the Creation of
Warranties

One of the moet difficult and least clearly explained
facets of affirmative misrepresentation is its interface with
contractor recovery under a theory of warranty. An often cited
definition of a warranty[88) is that given by the Court of

Claims in Dale Construction Co. v, United States:

In essence a warranty is an assurance by one party to
an agreement of the existence of a fact upon which
the other party may rely; it is intended precisely to
relieve the promisee of any duty to ascertain the
facts for himself. Thus, a warranty amounts to a
promice to indemnify the promicee for any loss if the
fact warranted becomes untrue.[(89]

Likewise, in Everett Plywood and Docor Corporation v. United
States, discussed above, the court adopted the formulation of
warranties set forth in the Uniform Commercial Code, Section
2-313, which states that an express warranty is created by
"talny affirmation of fact...made by the seller to the buyer
which relates to the goods and becomes part of the basis of the
bargain...."[90)

The Dale Conetruction Co. holding that a warranty is
created by "an assurance...of the existence of a fact" or the

Everett Plywood and Door Corporation holding that a warranty is

created by an "affirmation of fact" convey effectively the same
thing--an assertion of fact will create a2 warranty.[91) As one
leading treatise writer says, "[tlhe representation of fact

which induces a bargain is a warranty."[92] Both formulations

in these cases also seem to recognize that the assertion must
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be material, j.e., reasonably induce reliance (“existence of
fact upon which the other party may rely" versus “"becomee part
of the bargain”) and be directed at the party who relies
("assurance by one party...of the existence of a fact upon
which the other party may rely" versus "by the seller to the
buyer®"). A representation of fact intended for the party who
relies and which is material, therefore, will create a
warranty; this same representation of fact, ae was discuseed
above regarding the actionable representation, is also the
nucleus for affirmative misrepresentation, Affirmative
misrepresentation and warranty as theories intersect, then, at
the representational element.

The relationship between affirmative misrepresentation
and warranty as theories of recovery may be more fully explored
through an examination of the contrasting opinions on similar

facts of the Court of Claims in Gilbane Building Company v.
United States (93] and Merritt-Chapman & Scott Corporation v.

United States [94]1. The contract in the former case was for
the construction of a transit shed on government property which
at the time of contract signing waes under water. It was
provided that another contractor was to dredge from the
Atlantic Ocean and fil1l in the site. The dredging contractor
was held-up in his work because of unforeseen weather problems
which delared Gilbane’s access to the site for approximately
six months., Gilbane sought delay damages alleging the contract
specification providing "the site [will be) available to
commence the work specified under this contract on November 22,
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1954" amounted to a warranty the site would be available on
that date. The court disagreed with this contention finding
this representation did not amount to a *“guarantee" the site
would be available at the specified time. The court relied on
other contract provisions which contemplated that there may be
delays in the site availability and alsc on the nature of the
fill work which was very susceptible to interference by
inclement weather in concluding the parties did not intend for
the specification language to be a guarantee of site
availability. On the other hand, in Merritt-Chapman & Scott
Corporation the court found a contract specification which
provided that site availability *which will be about 1 December
1965" did amount to a guarantee. Here, the contract was for
excavation as part of a river navigational project. Part of
the excavation was in an ar~a which was bisected by a state
highway. The navigational project required that the government
construct an alternate highway and, once this was completed,
the excavation contractor could begin excavation at the site of
the old highway. The project also required that the material
excavated be deposited on nearby private land by a deadline
which the private landowner had set. 1In short, the entire
project waes a phased arrangement with excavation required to be
completed by a certain date because of the dumping deadline and
excavation depending on the completion of the alternate highway
and the consequent site availability. The highway contractor
was delayed in constructing the alternate highway which delayed
site access by the excavating contractor for nearly six months.
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Under these circumstances, the court found that the words in
the specification amounted to a guarantee or a warranty of cite
availability thereby entitling the excavation contractor to
recovery for ite delay costse. Of particular importance was the
phased nature of the project which convinced the court that the
parties must have intended the specification language to be a
warranty.

These twe cases provide two significant lessons
regarding the relationship of affirmative misrepresentation and
warranty as theories of contractor recovery. Firet, the
essence of warranty is a guarantee that something is so or will
be so at a certain point in the future. It has already been
observed that a material representation of fact which servee as
the bacis for affirmative misrepresentation will also create a
warranty. It follows, therefore, that this must be because the
material representation of fact conveys a guarantee that the
fact represented is so. In part la of this section, it was
stated that the representation of fact which serves as the
basis for an actionable representation is "a statement with
certainty, without qualification, of the present existence of
some matter." When a representation is made in such a manner,
it impliedly carries a guarantee the fact represented is so;
otherwise, the maker of the representation would be expected to
qualify the representation in some manner. Secondly, the
concept of warranty is broader than the concept of the
actionable reprecsentation as used in misrepresentation. For
example, the passage just quoted from part 1a also emphasizes
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the actionable representation must relate to a matter already
in existence., In other words, an actionable representation is
not made when it relates to the existence of some future matter
which is not already in exicstence at the time the
representation is made. A warranty, however as Merrit-Chapman
& Scott Corporation illustrates, may be created when a
guarantee is made that a fact not presently in existence will
be so at a specified future time. Therefore, although a
representation of existing fact which serves as the nucleus for
affirmative misrepresentation will also create a warranty, it
is not the exclusive means by which a warranty may be created
and a warranty may exist as to any matter which the government
chooses to guarantee, Warranty as a theory of recovery, then,
may lie in circumstances in which affirmative misrepresentation
will not.

Affirmative misrepresentation and warranty alsoc differ
as theories in the requirement of culpability. The discussion
below in the section on culpability will demonstrate that an
affirmative misrepresentation is not actionable unless the
representation ic made with the intent to deceive, Knowledge of
its falsity or made with gross negligence, recklessness or
without due care as to its accuracy. This requirement of
culpability is not a necessary element of warranty. In Dale

Conetructicn Co., for example, the contract was for the

replacement of a water main on a military installation. The
contractor needed to work on cne section of pipe and requested
of the post engineer that the water be shut off; a
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representative of the engineer’s office in turn directed the
city water department to shut off the supply of water to the
pipe. The following day when the contractor was tolid by the
engineer’cs office the water had been shut off he began to dig
in the area of the pipe. In fact, the water had not been shut
off and water gushing from the cracked pipe flcoded the
worksite. In finding the contractor was entitled to
compensation for its lose upon a warranty theory, the court
observed, "the record clearly establishes that the post

engineer was not at fault in this incident.” [95) Simitarly,

in Everett Plywood and Door Corporation, after finding a

representation ac to the amount of recoverabtile timber had been
made and that it amounted to a warranty, the court stated:

This analysie and conclusion reached are fully
consistent with and supported by the rulings of this
court that material representations in the
government’s plans and specifications, upon which the
contractor justifiably relies, in the absence of a
caveat regarding verification of the facts
represented, amount to a warranty, and the contractor
is entitled to recover damages caused by the
incorrectness of such representations, irrespective
of the good faith with which they were made., [%6]

The appropriate question to address at this point is if
both affirmative misrepresentation and warranty as theories of
contractor recovery are available when a material
representation of fact is made, what determines which theory
will be uesed in deciding a case. The courte and boards have
rarely addrecsed this question and a firm answer is not readily
available from their decisions, In fact, the decisions most
frequently confuse rather than aid analysis. For example, in
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Morrison—Knudsen Co. v. United States the court found that the

representation made was a warranty but then proceeded to use
standard misrepresentation analysis including an examination of
culpability.{97) 1In other cases, the plaintiffs brought their
lawsuits on a misrepresentation theory but the court elected to
decide the case on a warranty theory without explanation.[ 98]
The confusion in selecting between affirmative
micrepresentation and warranty theory when a material
representation of fact is involved exists in jurisdictions
cther than government contracte. For example, one leading
article observes in regard to this issue that "in some
instances the decisions seem to defy attempte to bring
consistency and clarification to this branch of the law"[%%],
and a well Known treatice states "[tlhat th? law of
misrepresentation as laid down in a classic case [Derry v.
Peek, 14 AC 337 (188%), requiring a fraudulent intentl) is
hopelessly inconsistent with the law governing
misrepresentation when relied on as the basis of warranty or
estoppel [which require no showing of culpability] can hardly
be denied"(100),

In only one government contracts case, Aeroijet General
Corp., v, Unjted States, discussed above, has a court attempted
to provide some guidelines as to when misrepresentation or
warranty theory might be applicable to decide a case. In
addition to the report that the plaintiff found in the files of
the target company, both oral and written representations were
made by government officiale to the plaintiff that the target
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company was on time and budget. With respect to the
allegations of misrepresentation, the court observed that two
"lines of decisions hold the Government liable either as an
absolute warrantor of its specifications and representations
or, sometimes, for lack of appropriate due care toward the
other contracting party."{1011 1In choosing which approach to
select in this case, the court noted that the plaintiff did not
occupy the same position as the plaintiffes in either line of
decision since it had not been sclicited by the government to
do the contract work nor did the represented information
*concern the scope of the contract work or the specifications
or any obligation of the [governmentl] under the contract with
[the target companyl."[102) The effect of this lack of
"standing" was explained:

In thie situation, we think that defendant did not
warrant or guarantee the information sought by and
supplied to Aercjet; at the most, the Government
would have to exercise reasonable due care, in the
circumetances, toward plaintiff. To impose the
higher requirement is to equate plaintiff with
successful biddere wheo can in normal course
rightfully and reasonably expect that the
Government‘s authorized and positive representations
as to work, conditions, or specifications should be
accepted at face value and without further inquiry.
Ordinarily both the procuring agency and the
contractor (or about-to-be contractor) are intimatliey
interested in the accuracy of the warranted
information which directly concerns the performance
of the work.{103]

The court then proceeded to resolve the contractor’s claims of
false representations using the due care standard of
misrepresentation, not warranty, theory.

The court’s decision in Aergjet General clearly
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f establishes that warranty theory will not be used when the
k representation is made to an unsolicited contractor and does e
not relate to the contract work; in these circumstances,

3 . misreprecsentation theory is the available remedy. The language
h quoted above from Aerojet General also strongly indicates the
court‘s preference to employ warranty theory to the exclusion
of misrepresentation whenever a solicited contractor is

k involved and the reprecentation relates to the contract work,
The ambiguity of the decision is that it did not repudiate that

line of cases it specifically recognized as existing which

utilized misrepresentation analysis when a solicited contractor

and a reprecsentation ae to contract work was involved.
Therefore, while Aerocjet General stands for the proposition
that warranty theory i€ not applicable when the representation —
is made to an unsolicited contractor and does not relate to
work under the contract, it doees not unequivocally stand for
the proposition that warranty theory will be used to the
exclusion of affirmative misrepresentation when the
representation is made to a solicited contractor and does
relate to the contract work., 1In this latter circumstance, both
affirmative misrepresentation and warranty are available
theories although warranty theory appears to be judicially
preferred.(104]

The question remains, then, what criteria determine
whether warranty or misrepresentation theory will be used as
the bacic of decicion when both are available, that is when a
material representation of fact concerning the contract work is
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made to a solicited contractor. There are at this point in the
decisional law no clear answers but only a couple of
discernible factores which can be said to influence the

selection.

One factor which influences the selection ie the theory

of recovery that a plaintiff elects as the basis for his
lawsvit. From what can be gleaned from the decisional 1aw
regarding the pleadings, it appears plaintiffs frequently
assert a warranty arising from & material representation of
fact as their theory of recovery.{105] This is understandable
since warranty theory from the contractor‘s standpoint is the
most beneficial theory as there is no requirement to show
government culpability. There are other cacses, seemingly lecs
frequent however, where the contractor elects to assert
misreprecentation theory.[1064] why'this ie so when warranty
theory is clearly more beneficial is uncertain. The best
explanation probably is that offered earlier which ie that no
decision has seriously undertaken to explain the interface
between warranty and misrepresentation theory and the relative
advantage of selecting warranty over misrepresentation theory;
therefore, the benefite of theory selection are most liKely

obscure to many plaintiffs. Irrespective of what explains

theory selection, when a party brings a lawsuit on the basis of

one theory, the courts and boards are usually reluctant to
employ another theory as the grounds for recovery. There are
exceptions to this rule, however, but the exceptions seem to
favar the selection of warranty over misrepresentation theory,
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For example, in some cases, as noted earlier, misrepresentation
was alleged as the theory of recovery but the courts employed
warranty analysis. This is most liKely explained by the
Judicial preference already noted in conjunction with the
discussion of the Aerojet decision to utilize warranty theory
when a representation concerning contract work is made to a
solicited contractor.

Thie judicial preference for warranty theory is a
second influencing factor then. It appears to explain in part
the number of cases which refer to the creation of warranties
through representations. These cases all concern solicited
contractore and the representations relate to work under the
contract.{107] Generally, the representation which creates the
warranty in these casees ie contained in the contract plans,
drawings, specifications, or other documents although as Dale

Construction Co, illustrates a warranty may arise from an oral

representation after award. This judicial preference for
warranty theory when & representation regarding contract work
is made to a solicited contractor would also be in accord with
the two authorities quoted earlier in regard to this subject
both of which take the position warranty theory should be
employed whenever a "statement related to a matter of business
in regard to which action was to be expected"{108]1 is made.
Thise factor of judicial preference should give way, however, to
a firm expression by a plaintiff that he has consciously
intended to bring hie cace on misrepresentation theory and does
not desire to pursue recovery on any other basis. This is
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implicit in the adversary system which recognizes the right of
the moving party to select his cause of action and the right of
the defending party to due notice of what he must defend
against.

In conclusion, both plaintiff theory selection and a
Judicial preference for warranty theory influence the process
seemingly in favor of the use of warranty theory tc the
exclusion of misrepresentation theory.

The current relationship between affirmative
misrepresentation and warranty theory, then, is murky. 1In
practice, the courte are most likely to use warranty theory
when Jjudging material representations of fact made to solicited
contractore regarding contract work unless a contractor brings
his case on misrepresentation theory and insists on this theory
as his exclusive basis for recovery. This is unlikely to occcur
since warranty theory is more beneficial to a contractor. This
tends to relegate misrepresentation as a viable theory, with
the exception of the area of estimates which will be discussed

more momentarily, to those rare instances, such as in Aergjet

General, where standing does not exist to assert the more
beneficial theory of warranty., Thics may be appropriate under
modern contract law which gives a broad bredth to warranties
and under the current law of government contracte which holds
the government to be a warrantor of those matters set forth in
the contract plans, specifications, drawings or other
documents.[109] Moreover, the role of affirmative 'E
misrepresentation has been further truncated by its
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relationship with the Differing Site Conditions clause which

P> will be examined at greater length later in this paper.

‘ Suffice it to say at thie point that a great many cases which

could be brought under an affirmative misrepresentation theory

i in construction contracts are asserted instead under the
Differing Site Conditions clause which is itself a form of

express government warranty. The most significant current role

for affirmative misrepresentation remains in the area of
estimates which has been discussed above in the section on
forms of representations.[110]

In summary, the role of misrepresentation in current
government contracting has been severely circumscribed by a
combination of plaintiffe’ frequent election to assert warranty
theory when a material representation of fact regarding
contract work has been made to & solicited contractor, a
Judicial preference to employ warranty theory under these
circumestances and the effect of the Differing Site Conditione
clause. Misrepresentation remains viable only in those few
caces where a contractor electe to assert it and insists upon

it as his basis for recovery, where the contractor does not

have standing to assert warranty theory or where estimates are
involved. Affirmative misrepresentation is a hoary creature of
the early common law which has most likely been overcome in ]
large part by modern government contract practice and theory. ) 1
The interface of warranty and misrepresentation theory
also provides one of the starkest contrasts between
misrepresentation and non-disclosure of superior Knowledge. T
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Non~-disclosure of superior Knowledge does not involve any
representational element as the discussion below in Chapter 2
will demonstrate. There is, consequently, no interface with
warranty theory. Since non-disclosure of superior Knowledge
and warranty operate in respective fields, non-disclosure of
superior Knowledge retains its vitality and remains todar as a

frequently asserted theory of contractor recovery.

I
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C. The Falsity of the Representation

One of the most cbvicue elemente of affirmative
misrepresentation is that the government‘s representation must
be false. Falsity is ecstablicshed when it is shown that the
representation i€ not in accord with the actual facte.{iil]
Thie is resolved by the courts and boarde largely as a question
of factll12) and the burden of proving this is on the
plaintif+.0113) This burden is normally not too difficult
since the circumstances of contract performance usually clearly
establish the disparity between what was represented and the
actual facte encountered such that both parties are saticfied
by the empirical evidence that the reprecentation is falce.
Sometimes, howewver, the government is not satisfied its
reprecentaticon is falce and the contractor has been put to his
burden of proof.l114)] On cccasion, contractors have had to
resort to expert testimony teo establish the falsity of the
representaticon. For example, in one case where the qovernment
represented that the worksite in the far Facific was "well
outeside the normal typhoon zone," the plaintiff was required to
call hie own expert ta testify that such a statement was not in
accord with then known meterclogical facts.[115]

Ferhape the consicstently most difficult area for a
contractor to carry hice burden of showing the falsity of a
representation ie with estimates since the courte and beoards
have taken the position that a mere unexplained discrepancy,
even & large diccrepancy, between the ectimate and the actual
amount does not establish a breach of the implied
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representatione of due care, honesty, reascnable accuracy or
dieclosure of contingencies,.l1146) Instead, the contractor must
establish by specific evidence how the government breached its
implied representationse. Thiec at times ie a difficult burden
since the nature of thics proof mostly entaile accese to
internal government procecses and files and government
witnecsses and many times concerns matters of judgment in making
the ectimate cver which reasonable men can differ,(117]

Other than in the area of estimates, the element of
faleity doe= not engender much dispute and consequently, it‘
along with the elements of causation and damages discussed
below, are the lezst litigated areas in atfirmative
misreprecentation. Once a representation has been shown tco be
falce, there is a "micsreprecentation." At this point, however,
the miireprese?tation is not actionable since the remaining
elements below muet be establicshed.

O.. Goverrment Culpability in Making the Micrepresentation

To establish an actionable affirmative
misrepresentation, it is not sutficient that the contractor
merely shows a false reprecentation. He must also demonstrate
that the government was culpable in making the
misrepresentation, This was established early in the

decicional law by Midland Larnd and Improvement Co., v. United

Statec., (1181 The contract in this case wag for dredging a
river, The contractor alleged it encountered material meore
difficult to dredage than the government borings showed and
brought suit based upon misrepresentation, The Court of Claims
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rejected the misrepresentation claim finding that the borings
accurately reflected the area to be dredged and that the
contractor was not misled in any event because of Knowledge he
already had regarding conditions at the dredging site. The
court also stated, however, in regard to the boring logs that:

The burden of proving misrepresentation rests upon
the party making the allegation. It ies not to be
presumed and one may not, either under the Christie
or Hollerbach case, simply show a different condition
in some respects from that which the chart or blue
printe of borings discloses, and rest his case upon
the theory that the court must infer a
misrepresentation., There must be some degree of
culpability attached to the makers of maps and
charts, either that they were Knowingly untrue or
were prepared as the result of such a seriocus and
egreqgious error that the court may imply bad
faith.[119]

A similar formulation was uesed by the Court of Claime in Dunbar

& Sullivan Dredging Co. v, United States where the court said,

"the statements contained in the contract as to the material to
be dredged were either known to be false by the Government
agents preparing them, or at lteast constituted such a grose and
inexcusable error as to entitle the plaintiff to relief."01201

Thece cases ectablished early-on two aspects of the
culpability requirement: first, an affirmative
misrepresentation is not actionable merely because of an
assertion which i€ not in accord with the facts but, instead,
there must be some degree of government culpability in making
the assertion; second, Knowledge of the assertion‘s falsity is
a sufficient showing of government culpability to render a

false assertion actionable. Other, more recent cases, also
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confirm that the culpability requirement is met when an
assertion is made Knowing of ite falsity.[121) Additionally,
if a representation is made with knowledge of its falsity, it
seems as & matter of common sencse inference there is an intent
to deceive unless there is other evidence suggesting the
contrary such as where omissions are intentionally made from
the results of boring data under the honest but mistaken belief
that the material omitted was not significant.[122) Whether an
intent to deceive is established as a matter of inference in
this manner or by direct proof such as an admission by the
statement’'s maker of his state of mind, it is also sufficient
evidence of culpability.[123)] Therefore, where an intent to
deceive, or Knowledge of the representation’s falsity, has been
shown either will suffice to establish culpability.

The remaining question is whether culpability is
established only by showing a knowingly false representation or
intent to deceive, or whether a lesser state of guilty mind
such as grose or simple negligence will suffice. Both Midland

Land and Improvement Co. and Dunbar & Sullivan Dredging Co,

recognized other statecs of mind would be sufficient to

establieh culpability by their alternative formulations of
"serious and egregious error" and "bad faith" or "gross and
inexcusable error” recpectively. Unfortunately, these phrasec
do not provide guidance to their intended content beyond
suggesting that some requirement greater than mere inadvertance
or innocent accident is necessary.

In a later decision, Morrison-Knudsen Co, v, United
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States, discussed above in the section on warranties, the Court
of Claims shed some additional light on the culpability
requirement., This case concerned a construction contract in
Alaska which required considerable excavation work. The
government provided boring results of thirty—-three test holes;
the results relevant to the two holes concerned in the case
revealed the precsence of no permafrost when in fact
considerable permafrost had been encountered. Permafrost is
permanently frozen ground. When the contractor proceeded to do
the excavation work, he unexpectedly encountered permafrost
instead of unfrozen ground which resulted in significantly
higher costs. The court observed in respect to the
contractor‘s claim of misrepresentation:
Perhaps it should be mentioned that there is no

evidence in the record indicating any intention on

the part of the detfendant to deceive the plaintiff

(or any other bidder?> in connection with the

furnishing of the untrue information regarding the

subsurface conditions that were encountered in holes

2460 and 261. On the contrary, the evidence warrants

the inference that the untrue representations made to

the plaintiff (and to other prospective bidders) by

the defendant were the result of negligence, rather

than bad faith, in connection with the preparation of

the bid documents., However, the lack of what the

Supreme Court has referred to as a "sinister purpose"

ic immaterial.l{124]

The "sinister purpose"” mentioned is the Supreme Court’s

formulation in Christie v. United States [125) and refers to

the intent to deceive. The court in Morrison-Knudsen Co. then

went on to conclude that the contractor had established an
actionable misrepresentation based on the government‘s
negligent misrepresentation of the boring results.
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The court, therefore, in Morrison-Knudsen gave content

to the vague statements of Midland Land and Improvement Co. and

Dunbar & Sullivan Dredging Co. by recognizing that the lack of

due care in regard to whether a representation is accurate is

adequxte proof of culpability. The holding of Morrison-Knudsen

has been reaffirmed in several subsequent decisions.{124]1 For

example, in Focster Construction C.A. & Williams Brothers Co. v.

United States, the Court of Claims observed "Lliln
misrepresentation, the wrong conciste of misleading the
contractor by a knowingly or negligently untrue representation
! of fact...."[127]

L Since the spectrum of the culpability requirement
ranges from representations made with intent to deceive, on one
hand, to representatione made without due care ac to their
accuracy, on the other, all mental states normally recognized
as falling in between should alsc suffice. It has already been
established this is true in regard to statements knowingly

false. The same c<hould alsc be true for statemente made with a

S

reckless or grossly negligent state of mind. The language from

Midiand Land and Improvement Cc. and Dunbar & Sullivan Dredging

Co. ("egregious error;" "gross and inexcusable error")

o u—"vaWV

certainly seem to suggest thie but no casec have been found in

researching this paper which specifically so hold.

f'vv‘r ¥

It is well establiched in legal precedent, therefore,

that a merely false representation is insufficient to establish

ey

an actionable affirmative misrepresentation. An additional
? requirement is government culpability which is satisfied when
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N cutting area. The court responded to thie assertion thusly: 1
o
A positive, but erroneocus, representation in a .
contract ie not rendered innocucus simply because it
was due to mere negligence or inadvertance, rather
D than to bad faith or grose error: "%#%% the lack of -
*#%% a ‘sinister purpose’ is immaterial." The alleged ,
reasonableness vel non of defendant’s error is wholly
irrelevant here,[12%91]
D This quotation from Summit Timber reveals that the court 1
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the contractor shows the representation is made with the intent
to deceive, with knowledge of ite falesity or with a mind which
is reckless, grossly negligent, or simply negligent as to the
representation’s accuracy.

The Court of Claime’ recent opinion, however, in Summit

Timber Co., v. United States [128] casts some doubt on the

continuing validity of the culpability requirement. The
contract in this case was for the sale of timber. The
solicitation paperwork and contract documents made a
representation that the cutting area was accurately marked.
This in fact was not true. The cutting area was marked such
that part of it tay on land which the plaintiff owned located
adjacent to the government land containing the timber for sale.
The plaintiff bid on the timber sale and won the cutting rights
with the recult that part of the timber which it cut and paid
for it already owned. The plaintiff sued the government for
ite damages alleging the theory of misrepresentation. One of
the government’s responses to the plaintiff‘s suit was that
even though the boundary wae improperly markKed the error was

unintentional and due care had been used in establishing the

P

-4
i

A

- 4
1

1

<

- 4
1

4

‘

- -~




believed an actionable affirmative misrepresentation was
establ ished through a showing of mere inadvertance. In other
worde, the court felt that a false representation per se was
sufficient without any requirement that the contractor
establish government culpability.

The view of the Summit Timber court is contrary to the
established precedent discussed above toc the effect that
government culpability is required. There are several
explanations for the court‘s opinion. First, the court relied

on Morrison—-Knudsen Co. v. United States and Everett Plywood

and Deoor Co, v, United States for authority for thie novel

proposition. The court’s reliance on Everett Plywocod and Door
Co. wae inappoceite since, as was discussed above in the section
on warranties, this case was a warranty, not misrepresentation,

decision., Morrison-Knudsen, as discussed above, held that &

misrepresentation was actionakie only whein at a minimum the
contractor establicshed government negligence 1n making the
representation. However, as also was pointed out above in the

section discussing warranties, Morrison-Knudsen contains some

inconsistent language to the effect that the representations
regarding the boring results were warranties. It is possible

the Summit Timber court erroneously focused on the language in

Morrison-Knudsen as to warrantiecs while missing the language in
the same opinion as to culpability. The language as to
cuipabitlity, however, wacs germane to the court’s opinion in
Morrison-Knudgen since the court there clearly viewed itself as
deciding a misrepresentation, not a warranty, case, The effect
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of the Summit Timber opinicn in eliminating the culpabilty

requirement is to make atfirmative misrepresentation and
warranty theory indistinguicshable, 11t may have reached this
result mistakenly, therefore, through misreliance on a part of

Morricson-Knudsen which was dicta and on Everett Flyweoed and

Door Corporation to the exclusion of other precedent clearly

establishing the requirement for government culpability in
affirmative misrepresentation cases. A second, disingenucus

view, ie that the Summit Timber court knew precicely what it

wae doing. This view would haoid that the court's opinion
retlectse one of those factors which were discusesed in the
section on warrantiecs, viz., the preference cof the courts te
vee warranty theory» to the exclusion of misrepresentation
theory when reprecsentations regarding contract work made to a
csalicited contractor are concerned even where use of the
warranty theory may be contrary to the theory upon which the
contractor brought hie lawsuit,

Irrespective of the reason proferred to explain the

Summit Timber decision, the opinion is not in accord with the

prevalent decisional view that misrepresentation requires some

trype of government culpability before it ie acticonable, It is

too early to tell whether Summit Timber signifies a departure

from the traditional teaching in the affirmative
misrepresentation area that will be €ollowed by the other
courtse ang boards.

E. The Representation Must Cause Reliance

In addition to an acticnable reprecsentation that is

-
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culpably false, the contractor must establish as part of his
case proving an affirmative misrepresentation that he in fact
relied on the representation in some way. For example, one
court has said "{tlhe misrepresentation must be relied upon and
muset induce a party to do something to hies detriment he would
not otherwise have done."[1301 This formulation of causation
raises the question of what ie it contractors do in reliance on
a misrepresentation that would not have otherwise been done.

Or put another way, what is it a contractor would have done had
he not been induced to do something different by the false
representation.

It ie clear that misrepresentation affects the
contractor’s anticipation of contract performance.
Analytically, therefore, it seems this in turn can result in
one of three courses of action that would have been pursued had
the true facte been Known,

Probably the most prevalent situation is that since a
fixed-price contractor formulates his bid based on his
anticipation of contract performance, had the true facts been
Known the bid would have been increased to cover the
contingency. Therefore, if in a construction contract that
requires excavation, the government falsely represents that the
entire area to be excavated consists of loose soi) whereas
immediately below the surface exists bedrock, the contractor
will formulate his bid based upon excavating loose soil, but
had he known the true facts he would have increased his bid
price to provide for the additional cost of rock excavation.
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This hypothetical situation is very similar to what occurred in

the Morrison~Knudsen case discussed above.

A second scenario, seemingly less common than the
first, would be that had the contractor known the true facts he
would not have attempted the contract at all. This probably
was the situation involved in Johnson Electronics discussed
above in the section on the forms of representation. There, it
will be remembered, the manner the government chose to contract
suggested the contract was & standard production contract when
in fact extensive research and development beyond the
contractor‘s capability was required. Had the contractor kKnown
of the true requirements, it most likely would not have bid on
the proiect at all.

A third, and seemingly the least common situation, is
that had the true facts been Known, an easy and cost free
adjustment to performace would have been possible. In this
situation, armed with the true facts the contractor would not
have increacsed his bid price or avoided the contract
al together, but instead would have made an adjustment to

performance. L.M. Jonee v, United Stateg discussed in the

section on the techniques used to determine the existence of a
representation is probably illustrative of this point. It will
be remembered in this case the contractor was constructing a
bridge across a river and his worksite was flooded for an
extended period of time due to the combination of the retarding
action by a dam under construction and heavy rainfall., The
court found the flomding could have been anticipated had the
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contractor consulted the hydrographic data referenced in the
contract documents. The court further observed that possescsed
of this knowledge the contractor could have easily avoided his
problems by scheduling those parts of the work which were in
the flood area for the dry part of the year and the part of the
work which wae in the dry area for the wet part of the year
instead of the converse as he had done.

To establish reliance on the reprecsentation, therefore,
the contractor will have to show that he would have followed
orie of thece three courses of action had he Known the true
facts. Proof of reliance on a misrepresentation may be in the
form of direct evidence, csuch as calling an officer of the
contractor to testify as to the effect of the
representation,(131) or it may be circumstantial, such as
showihg the representation was highly material to an informed
bid and the information upon which the representation was based
was otherwise unavaiiable to the bidders.[132]

The element of causation, along with the elements of
falsity discussed above and damages below, produce the least
amount of contention and litigation. This is probably due to
the fact that once the misrepresentation is established the
contractor‘s course of action in light of the true facts is
obvious to the parties.

When litigation does arice in the causation area, it
usually involves actual kKnowledge of the true facts by the
contractor.{i33) For example, in California Shipbuilding and
Pry Dock Co., (1341 the government had falsely represented that
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removed parts of a ship were stored next to the area where they
were to be installed. The Armed Services Board denied recovery
on a misrepresentation claim because the contractor’s
representative had observed during a pre-bid inspection that
the parts were not stored next to the area where they were to
be installed as reprecented by the government. The board
relied on this fact in finding the contractor was not misled:
To be actionable ae a breach (redressable here as

a constructive change) the misrepresentation must

mislead, i.e., be relied upon. The contractor &t

Seattlie, before bidding, Knew just as well as the

Government, through the observation of ite personal

representative...that the ventilation ducting had

been dumped, for the most part, in the areas on the
second deck and was not adjacent to the spaces to be

served.[13S]
Although the board did not explain why the finding of actual
Knowliedge was important to the conclusion the contractor had
not been misled, it is clear that where a contractor has actual
Knowlege of the true facts and, therefore the representation‘s
falsity, it may be inferred that he did not rely on the
misrepresentation.

In addition to possession of actual Knowledge by the
contractor, there are other situations where the contractor may
not be in a position to establish reliance on the
representation. For example, there are cases where the element
of reliance could not be shown because the contractor did not
believe the representation to be accurate,[134) was indifferent
to whether the representation wae accurate(137) or relied on

other available data despite the contrary indications of the
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In the main, as was said above, however, this element
F of affirmative misrepresentation causes few litigation

problems.
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F. The Reascnableness of the Contractor’s Reliance

Closely allied with the element of actual reliance is
the requirement that the reliance on the reprecentation be
reasonable under all the circumstances. This element probably»
causes more litigation than any of the other elements of
affirmative misrepresentation., It is also perhaps the most
difficult element to fully undercstand. FEBefore engaging in a
detailed discussion—-—including specific case analyeis——-cof the
reasonakble reliance element, & general ocverview to introduce
the topic would be in order.

Actual contractor reliance on & falee reprecentation
will not be found to be reasonable where the circumstancec were
such that the contractor should have Known that the
representation was false. @Ae a general rule, a contractor i1¢
not obligated to investigate the government’se reprecentaticons
toe insure their accuracy and he is not imputed with knowledge
that such an investigation would reveal. As an exception to
this general rule, the contractor will be imputed with
krowledge of & representation’s imaccuracy, i.e., it will be
held he should have known of ite falsity, where either of tweo
circumstances exist: an affirmative indication is present which
warns him he cannot rely on the representation without
confirming it or an effective dislcaimer clavuse ie contained In
the contract whereby the government makes the contractor
responsible for the xccuracy of the matter reprecented. These
two exceptions differ in that the former ueually exicsts in the
contracting enviraonment without any investigation and serves to
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warn the contractor of the need to inquire as to the
representation’s accuracy whereas the latter results in a
requirement the contractor investigate the representation even
in the absence of any affirmative indications suggesting such a
need. They operate similarly in that each results in the
contractor being imputed with kKnowledge that was discoverable
had & reasonable investigation been conducted.

If the contractor’s reliance is not reasonable, he will
not be entitled to recover under a theory of affirmative
misrepresentation. The reasonable reliance requirement acts
defensively, then, and prevents the reallocation of the risk of
unanticipated difficulties due to government misrepresentation
from the fixed-price contractor to the government. The
reasonable reliance requirement, therefore, is essentially a
concept of contractor fault which supercedes the governments
own fault. It acts in much the same way as contributory
neqgligence operates to cbviate & charge of negligence in common
law tort.

uestions about the reasonableness of reliance arise in
cases where the government claims the contractor should have
Known that the government’s representation was falee. This
assertion is made most often when a reasonable investigation of
the facts by the contractor would have revealed the erroneous
nature of the representation. Frequentliy, since so many
contracts concern construction, renovation or refurbishment
projects, the issue arises in the context of a site
investigation with the government asserting that had the
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contractor made an on-scene examination of the actual

conditions he would have been aware of the error in the

F representation. In virtually every case, the issue is made ) 1
E. more complex by the presence of government disclaimer clauses :1i
;; which in effect attempt to make it the caontractor‘s ;_i
i responsibility to insure the accuracy of the government’s ]
representations. jf;

With this general overview in mind, it i now ? i;

F appropriate to consider these specific propositions in detail.

1. The General Rule

The rule governing reasonable reliance in

misrepresentation cases has been settled for a long time: in
the absence of affirmative indications which cast doubt on the
accuracy of a representation or a disclaimer clause which gives
the contractor unequivocal notice he is responsible for
insuring the accuracy of the government’s representations, a

contractor is entitied to rely on representatione made by the

government without confirmation of their accuracy even where
the representations could have been easily checked and had they
been checked the contractor would have been aware of the
reprecentation’s falsity.[13%]

The cases which set forth the right of the contractor ]
to rely on government repr _entations without investigation
usually cite at least one of three factors in support of the
rule: the positive nature of the government’s representation
the government‘s position to Know the information represented,
especially where the information is uniquely accessible to the .
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government; and the government’s choice to make the
representation when it could have foregone the representation
al together.

One of the earliest cases in this area illustrates

these points well. The plaintiff in Hollerbach v. United

States [140) agreed toc repair a dam. The contract
specifications represented the dam was backed with "broken
stone, sawdust and sediment” when in fact it was backed with
sound logs filled with stones. This made the contract work
much more difficult and expensive than originally anticipated.
The Supreme Court said the following regarding the contractor‘s
right to rely on the specifications without investigation of
the actual conditions at the site:

In paragraph 32 the specifications spoke with
certainty as to a part of the conditions to be
encountered by the claimants. True the claimants
might have penetrated the seven feet of soft stushy
sediment by means which would have discovered the log
crib work filled with stones which was concealed
belcw, but the specifications assured them of the
character of the material, a matter concerning which
the government might be precsumed to speak with
Knowledge and authority. We think this positive
statement of the cpecifications must be taken as true
and binding upon the government, and that upon it
rather than upon the claimants must fall the loss
resulting from such mistaken representations. We
think it would be going quite too far to interpret
the general language of the other paragraphs as
requiring independent investigation of facts which
the specifications furnished by the government as a
bacis of the contract left in no doubt. 1If the
Government wished to leave the matter open to the
independent investigation of the claimants it might
easily have omitted the specification as to the
character or the filling back of the dam. 1In its
positive assertion of the nature of this much of the
work it made & reprecentation upon which the
claimants had a right to rely without an
investigation to prove its falsjty.[141]
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The decision in Hollerbach relied on all three factors in
support of its conclusion that the contractor’s reliance was
reasonable without investigation of the facts. The many cther
cases which hold the same as Hollerbach rely on one of these
same three factors or sometimes, ac in Hollerbach, a
combination of the factors. A few moments should be devoted to
analysis of these factors and why the cases find them
significant.

The Supreme Court in Hollerbach, and the courte and

boards in a number of other cases, have referred to the
positive nature of the representation as one factor which makes
contractor reliance without investigation reasonable.[142]1 The

use of the term "pocsitive" ie somewhat misleading because it is

clear from the decisional Jaw, as Hollerbach illustrates, that
1 what ie being referred to is not a representation of special

- character but a representation of factual matter as opposed to
P an expression of opinicn. Therefore, the “"positive

i representation" means no more than the actionable
representation which wae discussed earlier in thies paper. It
ie important to the rule that a contractor may rely without

1 investigation on a representation because statements of fact

without qualification have a natural proclivity to induce
reliance.

Moreover, the Supreme Court in Hollerbach, and the
courts and boards in other decisions, have also referred to the
matter ascerted as being within the Knowledge of the government
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as an additional factor which makes contractor reliance without
investigation reasonable.f{143] Sometimes the courts and boards
observe that the matter asserted is not merely within the
Knowledge of the government but ic uniquely so because it is
Knowledge which only the government has access to.[144) It
appears the concern at this point is that there be no
indications to the contractor that the representation is not
intended to be relied on such as might exist if the government
were making statemente where it clearly had no Knowledge of the
underlying facts upon which the statement was based. If there
are no contrary indications the representation was not intended
to be relied on, the natural effect of unqualified factual
statemente toc induce reliance have full force. 1t has already
been discussed in the section on the existence and meaning of
representations that similar logic is frequently siagnificant to
the decision of whether a representation has been made. This
factor, then, cuts across two areas: the qovernment’‘ce access to
the underlying information upon which its representation is
based is important not only as to the determination of whether
a representation has been made but also as to whether reliance
on the representation without investigation is reasonable.
Finally, the Supreme Court in Hollerbach, and courts
and boarde in other decicione, have referred to the
government‘s election to make a representation when it could
have remained silent on the matter ae another important factor
supporting the rule that contractor reliance without
investigation ie reasonable.[§45) Thie factor is important
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because it is evidence that the parties, particularly the

government which is bheing charged with the effect of the —hq

representation, intended the representation to be relied on. )

If the government did not intend for the representation to be 'E

relied on, it could simply have omitted it from the _J:
4

solicitation or contract. This election was alsoc discussed in
the sections on the existence and meaning of representations
and forms of representations as one of the factors which is
significant to a determination that an implied representation
arising from an estimate has been made. 1[It serves as an
additional example of a factor which is important both to the
determination of whether a representation has been made and
whether reliance oen the representation is reasconable.

The conclusion drawn from Hollerbach, and other cases
Vike it, is that generally contractor reliance upon a
government representation without confirmation is reasonable
even where investigation of the facts would reveal the
erroneous nature of the representation. This is because the
natural inclination of a party to a contract is to rely on
statements of fact made to him, particularly where there are no
indications that the statements were not intended to be relied
on. This natural inclination is reenforced by the fact that
the government must have intended for the statements to be
relied on or it would have elected to omit them. Finally, all
of thie existe against the background of the government‘e
obligation to deal with ite contractor‘’s in good faith. This
ethic makes it reasonable for the contractor to assume the
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government’s representations are accurate. The remainder of
this section will discuss the two aspects which can alter this
general rule: affirmative indications and disclaimer clauses,
both of which can serve to alert the contractor to the fact he
cannot rely on the representations made. Affirmative
indications and disclaimer clauses will be discussed in turn.
2. Affirmative Indications

Affirmative indications which give a contractor notice
of a representation’e possible inaccuracy may serve to prevent
the reallocation of the risk of unanticipated difficulties due
to the government’s misrepresentations., By affirmative
indications, it is meant those matters which are usually
readily available to a contractor in the existing contractual
environment serving to put him on notice of the questionable
accuracy of the representation and which do not have to be
developed through an investigation of the representation’s
accuracy. The cases reveal four generic categories of
affirmative indications which can give warning the
representation is possibly false: Knowledge already within the
contractor’s possession; contract provisions; other data
provided by the government; and general warnings provided by
the government.

The general rule gleaned from the casés, which will be
discussed in more detail momentarily, is that an affirmative
indication which givee an unequivocal warning that the
representation is possibly false is adequate to place the
contractor upon a duty to inquire such that the contractor
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bears the responsibility for all misrepresentations that wouild
have been discovered through a reasonable investigation. To
constitute an unequiveocal warning, it is not necessary that the
affirmative indication identifies precisely where or how the
representation ie inaccurate; rather what is required is that
the affirmative indication unambiguously serves to alert a
contractor of the possibility the representation ie false so
that he is apprised he cannot rely on it without further
confirmation. An affirmative indication may fail tc meet this
test because it is uncertain on its face, too general to
overcome a more specific representation or faile to properly
focus the contractor’s attention on the possibility the
representation ie false. The four Qeneric categories of
affirmative indications will be discussed below and in the
procese these variocus facets of the rule will be illustrated.
Knowledge that is already in the contractor‘s
possession potentially inconcsistent with the matter represented
can serve to apprise the contractor of the need to investigate.
This Knowledge can be obtained from the contractor’s prior
experience in performing like contracts, which is in the nature
of lay experience, or may be due to the contractor’s special
training or education. An example of the former will be
deferred until the discussion of the Morrison-Knudesen case
below. The latter is illustrated by Virginia Enqineering Co,

V., United States, [(144) where the Court of Claime found that a

construction engineer such as was employed by the plaintiff
would have anticipated underground water at the construction
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site because of its proximity to tidal water; the court
concluded, therefore, that contractor reliance on the
government’s unrealistic statements as to the low height of the
water table was unreasonable.i{147] An experienced contractor
has also been charged with common Knowledge in its industry.

In one case, for example, the contractor was deemed to Know
that a government representation of the interest rates for
construction loans would be false by the time of award since it
was well known within the industry that the rates were going to
be raised.[148] Finally, where the contractor is under no
obligation to conduct an investigation of the accuracy of a
representation but does so anyway, he will be responsible for
Knowing of the representation’s faleity if information he
discovers ie sufficient to warn him to make further inquiries.
For example, in Mallory Engineerinag, Inc. [14%9) the government
recommended in the solicitation specifications a certain brand
name type of switch with a especial feature. Prior to bidding,
the contractor checked with its supplier about the availability
of the switch and was told that the manufacturer’s catalog did
not list such a switch with that feature; however, the
contractor did not check further since the supplier opined that
such a switch must exist if the government said it did. The
switch with the feature did not exist as represented in the
solicitation. The Armed Services Board held the contractor was
not entitled to recover the cost of deesigning and manufacturing
the switch because it had learned of sufficient facts during
ite pre-bid investigation to obligate it to check further as to
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the switch’s commercial availability.

Contractor Knowledge will not serve to notify the

contractor of the need to investigate, however, where it fails
to focue the attention of the contractor on the poesibility the

representation is false, In Summit Timber Co, v. Unijted

States, discuscsed above in the section on culpability, the
government alleged the contractor‘s reliance on the

government‘s representation as to the boundaries was not

reasonable because one of the plaintiff‘s emplorees had
inspected the cut area before the bidding and was, therefore,
1 aware of the boundaries and should have been aware of their -
? inaccuracy. The court rejected the government’s position )
because the attention of the emploree’s investigation was on
the quantity and quality of timber available for recovery and
not on the boundary markKings.

In other casee, the government may provide a warning of

the representation’s falsity either through potentially

inconcsistent contract provisions[i15S0) or data.l[151) The case

of Morrison—-Knudsen Co. v, United States, discussed earlier in

the warranty and culpability sectione, illustrates these peointe
as well as the point of contractor lay experience discussed . 1
above. The contract in thie case was for construction in |
Alaska which required ground excavation. The government had
made thirty-three test borings; on two of the boringes the
results reported showed the presence of no permafrost when in
fact permafrost was encountered when taking the beorings.
Permafrost is permanently frozen ground and is considerably T
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more difficult to excavate than unfrozen socil. The plaintiff
brought suit to recover its increased costs, due to
encountering permafrost in the excavation area, on the basis
that the misrepresentation of the results of the two boring
holes caused it to anticipate the absence of permafrost in the
whole excavation area. The Court of Claimes concluded the
contractor was not entitied to recover its entire increased
costs because it should not have been misled into believing
that the entire area would be permafrost free. In support of
this, the court observed the contractor waes experienced in
construction in that general area and should have known of the
widespread presence of permafrost from its work on prior
projects. Moreover, the contract contained a provision
advigsing of the likelihood of encountering permafrost in the
area. Finally, thirteen other borings taken in the same
general area of the two boringes and reported at the same time
as the two borings revealed the presence of permafrost in the
area. All these factors served to apprise the contractor of
the possibility of encountering permafrost. The court did
find, however, that since the boring results were accurate
within a radius of ten feet the contractor was entitled to -
recover for the excavaton of permafrost encountered within that |
area around the two holes where the boring results were
misrepresented. -
This cace serves as an excellent example of where the
contractor may be warned by affirmative indications such that
hie unquectioned reliance on government representations is -
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unreasonable. Here, it was held the contractor was not misled
into believing the entire excavation area was permafrost free
because the contrary indications which were readily available
to the contractor in the contracting environment should have
made him realize otherwise. Moreover, the case illustrates
that a warning may be effected through the use of more than one
type of affirmative indicationy here there was a combination of
contractor experience, government provided data (the other
boring results) and an inconsistent contract provision.
Finally, in allowing recovery for excavation of permafrost
within the ten feet contiguous area of the two boring holes
where the results were misrepresented, the court recognized
that the general nature of the affirmative indicat}ons,
although sufficient to dispel any notion the entire excavation
area wouid be permafroct free, was not sufficient to overcome
the more specific effect of the misrepresentation as it
pertained to the area immediately surrounding the holes.

Where the government claims that contract provisions
give the contractor notice of the possible falesity of the
representation, the courts have required the contract provision
be plainly inconsistent with the reprecentation. If it is not,
it will not be deemed to give adequate notice. For example, in
Virginia Enqineering fo., discussed above, the government
claimed the contractor should have been aware of the high water
table becauce of a contract provision that required excavations
to be free of water during the laying of concrete. According
to the government, thie impliedly notified the contractor of
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the possibility there was a high water table in the
construction area. The court rejected this contention since
the provision was also consistent with the notion that heavy
rains might cause accumulation of water at the worksite;
therefore, the contract proviesions did not provide a
sufficently clear warning of the high water table.(152]

Thie contraste with the contract warning in

Morrison-Knudsen which gave unequivocal notice of the
possibility of encountering permafrost in the excavation area.

The alleged contract warning in Virqinia Engineering was

implied whereas the contract warning in Morrison—-Knudsen was

express. Therefore, it can be concluded the government will
encounter greater difficulty in asserting a contract warning as
an affirmatve indication which should make the contractor aware
of the representation’s falsity where it relies on an implied
as opposed to an express warning.

Finally, the government may gQive general warnings to
the contractor which can apprise him of the need to investigate

all reprecentations., The contract in H. N, Bailey & Acscscciates

V. United States [153] was for the casting and manufacture of

manganese-bronze alloy hooke used for aerial recovery of
packages returning from space. Prior to award, the contractor
had been asked to confirm its bid and was warned the contract
was difficult to perform. The casting process for these hooks
was indeed difficult and the contractor subsequentiy suffered a
default termination. The contractor contested the default
termination on among other grounds that the government had
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impliedly represented the contract was a simple production
contract because it was a 100X small business set—aside,
contained & short delivery schedule and required no
preproduction samples. The Court of Claims rejected the
contractor’s claim it was misled by the manner of contracting
and stated:

Plaintiff argues that all these factors considered
together and in context present a misleading image of
the true nature and requirement of the procurement.
We are convinced, however, that any slight misleading
impression engendered by the RFFP would have been more
than offset by defendant’s request for bid
confirmation and defendant’s preproduction warning,
although expressed in general terms, that the
manufacturing process plaintiff was about to
under take was going to be difficult, It is not
critical whether plaintiff was specifically told how

much lower was his bid than the next lowest bidder.
A request for bid confirmation is intended to put a

prudent contractor on notice that the Government
questions at least some part of the bid proposal.
Consequently, a thorough investigation of all aspects
of the proposed procurement is appropriate and this
would include all technical procedures. Moreover,
when plaintiff was informed that the project would be
difficult, it was presented with an ideal opportunity
to inquire into all the complexities of the
metallurgical casting process it was about to
undertake.[154)

The H. N. Bailey case is not only an excellent example of where
general government warnings may make unquestioned contractor
reliance on representations unreasonable, but it also
illustrates (in the emphasized language) that the affirmative
indicatione that warn a contractor to investigate the
government’s representations need not identify with precision
where or how the representation ic false as long as the warning

unequivocally gives notice that the representation may not be
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relied on without confirmation.[15%5]
In summary, then, although a contractor may generally

! rely on government representations without confirming their

gy

accuracy, thies situation may be altered if there are
E indications in the contracting environment which warn him
otherwise. Such indicatione include the contractor’s own

experience and expertise, inconsistent contract provisions,

government provided data and government warnings which
generally counsel caution. An indication to be effective in
requiring contractor investigation of the government‘s
representation need not identify precisely how or why the
representation ie false as long as it provides unambiguous
notice of the possible inaccuracy of the representation. An
indication may fail to do sa if it does not draw the
contractor‘s attention to the possible problem, is not
sufficiently detailed to overcome a more specific
representation, or is itself ambiguous in the warning it

provides.
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3. Disclaimer Clauses

The general! rule that a contractor may rely upon
government representations without investigation of their
accuracy can also be altered by an effective disclaimer.,
Disclaimer clauses are used frequently in government contracts
and they come in many forms, The exact language may change
from clause to clause but most clauses, except those
specifically tailored for the contract in question, fall into
the following general categories:

a. Claucses which require biddere to check
all drawings, specifications, schedules and

instructione in the preparation of bids.[154]

b. Clauses which state the representations
are not guaranteed.l157]

t. Clauses stating amounts given are
Yectimatecs" or "approximationse" only.(158]

d. Clauses stating government furnished
property is provided "as is."[159])

e. Clauses requiring the bidders to examine

the site of the work and make their own assessment of

the conditions and nature of the work.[160]
These categories of disclaimer clauses can be segregated into
two generic types. There are those clauses, such as categories
"b-d," which disclaim the effect of any representation;
although they do not attempt to place any duty on the
contractor to confirm the matter represented, this duty is
implicit in the government‘s denial of any responsibility for
the matter represented. 0On the other hand, there are those
clauses, as in categories "a" and "e," which do place a duty
upon the contractor to investigate the matters represented;
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al though thecse clauses do not normally disclaim the
representations directiy, this is done impliedly by placing the
obligation to investigate on the contractor. Oftentimes, more
than one category or generic type of clause will appear in the
same contract.[141)

When disclaimer clauvuses are emplorved with respect to
representations, therefore, the government attempts to prevent
the reallocation of the risk for unanticipated contractor
difficulties due to government misrepresentations by specific
contract language making the contractor responsible for the
accuracy of the representations., [t then becomes the
contractor’e responsibility to investigate the government e
representations. The disclaimer clause as a risk allocation
device differs from affirmative indications in that there is
nothing already existing in the contractual environment warning
a contractor to investigate. Rather, the obligation to
investigate arises from a contractual disclaimer provision.

It wae noted earlier that the natural effect of a
representation of fact made under circumstances where the
government appears Knowledgeable ie to induce reliance since
the government can alwars omit the representation if it intends
otherwise. This is what serves as the foundation for the
general rule that the contractor can rely on government
representations without checking them. The purpose of a
disclaimer clause is toc negate this natural effect of the
representation. When the government makes both a
representation and a disclaimer in the same contract,
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therefore, it has used provisions which are potentially
inconsistent, This attempt to have it both ware has caused the
courts and boards a great deal of difficulty.

Thus, the general proposition can be set forth that
al though disclaimer clauses are not against public policy and
therefore void in_toto, they are not favored by the courts and
boards.{1621 The courts and boards, therefore, will oftentimes
attempt to give a concsistent interpretation to the
representation and disclaimer provisions and, thereby, avoid
any inconsistency. The reacon for this is the rule of contract
interpretation, discussed earlier in the section on the
existence and meaning of reprecentations, which ie to give
effect if possible to every contract provision and leave none
meaninglese. This is done usually either by finding the
disclaimer clause was intended to apply to some aspect other
than the representaticon as relied on by the contractor or by
finding the factual assumption underlying the disclaimer clause
wae inapplicable in the case at hand.

As to the former, the courts and boards will many times
attempt to give a meaning to the disclaimer clause which leaves
the representation effective; practically, this results in a
finding that the disclaimer clause was intended by the parties
to achieve some consistent contractual purpose and not to
negate the reprecentation the plaintiff-contractor alleges he
relied on. It oftentimes seems in these cases the court’s or
board’e determination of the parties’ contractual intent is &
fiction since the language in the disclaimer clause appears on
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its face to be intended precisely to negate the representation
made and thie is confirmed by the fact of the government’s
presence in court proferring the disclaimer clause in its
defense. The result in these cases, then, is many times better
explained by the desire of the courts and boards to achieve an
equitable result under all the circumstances as opposed to a
true divining of the actual intent of the parties at the time
of contracting.

These principles are well illustrated by a recent cace

out of the newly formed Federal Circuit, Teledyne Lewisburq v.

United Statecs. [163) The contract in this case was for the
manufacture of radio sets for the Marine Corps. The radio sets
had been produced under a previoue development contract and
this was the first production buy. The contract provided
performance specifications identical to those under the
development contract and also required the manufactured units
to be identical to those already in the Marine inventory to
enhance interchangeability and logistical support. To achieve
thece requirements, the RFFP stated that after award the
government would provide a model radio and the drawing packKaoe
for the radio, both of which had been accepted under the prior
development contract. However, the RFP also contained
disclaimer language, which wae later incorporated into the
contract, that "the Government does not represent that the
Manufacturing Drawings...are complete and accurate and free
from omissions, errors, inconsistencies or other defects and it
does not reprecsent that the equipment or repair parte made in
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accordance with the Government Furnished Radio...and
Manufacturing Drawings...will meet the performance or other
requirements of thie contract."[164) The contractor undertook
as part of the contract to conform the government furnished
drawings to the government furnished radic since it was
anticipated that the drawings differed from the actual
production unit in some minor details. The contractor also
under took to meet specified electromagnetic interference (EMI)
requirements in the production of the radio. It proposed to do
this under a government approved control plan by “reverse
engineering” the model, which it presumed had satisfied the EMI]
requirements. During contract performance, it was discovered
the drawings were considerably different than the radio which
resulted in much greater conformance work than anticipated;
thic was due to the fact that the government had mistakenly
given the contractor out of date drawings as opposed to the
more current drawings it had., During contract performance, it
also developed the contractor could not meet the EMI
requirementes and & waiver was eventually granted; subsequently,
the contractor discovered the same EM! problems had occurred in
the development contract with the same waivers given, but the
government had never revealed this or that the model radio
provided did not meet the EMI requirements.

The contractor claimed for his additional costs of
conforming the drawinges to the model as well as his costs
expended in fruitiessly attempting to meet the EMI
specificatione before he was granted a waiver, The court
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ocbeserved that the government had impliedly represented that the
plans were essentially identical to the model and that the
model met the EM] specifications. These implied
representations arose from the conjunction of the facts that
the model and plane had been accepted under a previous
development contract with identical specifications, were
provided to achieve interchangeability with those items
produced under the development contract and already in use, and
additionally with regard to the EMI requirement, the government
had approved plaintiff’s plan to reverse engineer the model to
achieve the EMI requirements without advising it the model did
not meet the EMI specifications. In regard to the disclaimer
language, the court refused to give effect to its full bredth.
Instead, relying on the proposition that it would be "inane to
suppose that the representations in thie cacse were made and the
government information and equipment in this case were
furnished “for no purpose,’ "[165] the court held that the
disclaimer was intended to cover only minor discrepancies
be tween the drawings and the radio and the radio and the
specifications and neither problem actually encountered by the
contractor fell into this category.

The Teledyne Lewisburg decision is an excellent example
of how far the courts will go in attempting to find a
consistent construction between disclaimer and representational
clauses to avoid the Hobson’s choice of giving effect to one
provision or the other.[166)] The disclaimer language used by
the government clearly negated any representation that the
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model! and plans or the model and specifications were
consistent. Nevertheless, the court refused to give effect to
the clear disclaimer Yanguage but instead sought & construction
which gave meaning to both provisions., This case exemplifies,
then, how difficult it can be for the qovernment to make an
effective disclaimer,

The Baifield Industries, Inc. case discussed above in

the section on the existence and meaning of representations
further illustratec thece principles. In that case, the
government had provided equipment toc be used in the performance
of the contract which called for the manufacture of cartridges,.
The equipment was supplied with codes to describe its current
condition since it had been in storaqge for ten years and it was
not in a position that the bidders could operate it to
determine ite status. Code "0" meant the equipment was
operable and code "R" meant it needed repair. The contract
alsc provided the equipment was furnished "as ie." Some of the
equipment coded "0" was not operable and the contractor claimed
for his costs of servicing it., The government defended by
saying any representations made had been disclaimed by the "as
ie" language. After finding the codes were representations,
using the methodology discussed earlier, the Armed Services
Board then considered the effect of the "as is” lanqguage.
Declaring "[ilt is fundamental contract law that a contract is
to be read ac & whole and that when poscsible, compatible
meaning rather than conflict is to be given to the individual
parte,"{1&47) the board concluded that the "as is" provitions
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applied to the "0" equipment only after it had been installed
and was found to be operable. In other words, the "as is" did
not diecltaim the current status of the equipment only its
usefulness in the future after its current operabiltity had been
established. Thie case further illustrates how the courts and
boards will take what appears to be a clear and inconsistent
disclaimer clause and strive to find a meaning for it
consistent with the representation made.[1481]

The courts and boards will use a second technique to
avoid having to choose between potentially inconsistent
disclaimer and representational clauses, This technique
involves finding the factual predicate which underlies the
disclaimer clause to be inoperative in the case under review.
The general types of disclaimer clauses were discussed above.
Irrespective of whether the qovernment chooses in its
disclaimer to merely negate the representational language or go
the additional step and place an affirmative duty on the
contractor to investigate, the intended effect is the same: the
contractor had better investigate and confirm the accuracy of
the representation since he will bear the risk of its
inaccuracy., Frequently, however, the factual realities at the
time of contracting are such that a reasonable investigation
would not have been possible. Therefore, disclaimer clauses
have not been given effect where the bidding time is
insufficient to make the investigations contemplated,{1&%) the
condition to which the representation relates is latent and not
discoverable,(170] the government does not permit adequate
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access to the site to conduct the investigation,[{171) the
investigation required would entail extraordinary effort and
cost,[172] or the investigation would require expertise beyond
that normally possessed by a reasonably experienced and
competent contractor.[{173) 1In these circumstances, the courts
and boards can find the disclaimer clause inapplicable to the
case at hand and give full effect to the representation.

The question remaining is under what circumstances will
the courtse and boards agree the government has effectively
disclaimed a representation. The answer appears to be that an
absclutely clear and unequivocal disclaimer ie required such
that it gives notice to a contractor that the risk of the
government ‘e misrepresentatione will remain with him. The
emphasis is on notice and the cases which find a disclaimer
effective or ineffective do so for reasone all of which appear
to pertain to this notice requirement. For example, it has
been held that broad disclaimer clauses, particularly standard
form ("boilerplate") clauses, will not be effective in negating
a more specific representational clause.[174) This is sencsible
since standard clauses may not be examined by a prospective
contractor with as much attention as tailored clauses and it is
also reasonable to assume the specific representational clause
ie intended to prevail over the broad disclaimer clause. The
effect, then, of broad, standard clauses is a failure to
adequately appricse the contractor of hie responsibility for
government misrepresentations. On the other hand, the
following elementes have been used in succeesful disclaimer
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clauses: the disclaimer language clearly conveyed a
disclaimer,[175] the disclaimer clause was conspicuously placed
and not hidden in smal)l print or remote clauses,(1726]) the
disclaimer language was repeated several times at different
points in the contract for emphasis,[177) and the clause was

specifically tailored for the representation being

negated.l178) In these circumstances, the disclaimer provision
can be viewed as providing clear notice to the contractor of
hie responsibility for government misrepresentations,

Moreover, important to a successful disclaimer may be
g the fact that the information as disclaimed is ¢til) useful to
h' a contractor. For example, in one case where the government
furnished drawinge of an item to be produced in accordance with
performance specifications but disclaimed the accuracy of the
drawinge, the board found it significant in upholding the
effectiveness of the disclaimer that the drawings although
inaccurate in large part were €till useful to the contractor as
a guide in establishing tolerances and in making his own
construction drawings.li179) The rationale for this rule

appears to be that giving effect to a disclaimer under these

circumetances is reasonable since enforcing the disclaimer S
would not conflict with the government‘s act of furnishing |
information to the contractor and, therefore, no contractual

provision or act is rendered meaningless through recognition of -
the dieclaimer’s efficacy. It can be reasoned thies rule is
related to the concept of notice since the contractor should be
apprised under these circumstances that the government intends -
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for the disclaimer to be effective,

Finally, the circumstances surrounding contract
formation may serve to notify the contractor of the
effectiveness of the disclaimer. For example, in one case
involving contract work on a pier where the government had
represented the measurements of certain partes, but alsc warned
contractors to verify all dimensions, the court held this
disclaimer effective.[180) The court relied on the fact that
the contractor could not expect the measurements to be accurate
in light of the pier‘s settliing and constant bumping by ships
over the years. In this case, therefore, the general
circumstances surrcounding the contract work served to apprise
the contractor that the government‘s disclaimer requiring
verfication was intended to prevail over the dimensional
representations. Additionally, where information is not
exclusively in the goverrment’s poesession and is equally
available to contractors, this has been used in finding an
effective disclaimer .[181]1 The raticnale appears to be that
under these circumtances, since a contractor may as easily
discover the facte for himself, he is apprised that the
government intends to give effect to the disclaimer over the
representational lanquage in the contract.

Whenever the government successfully asserts a
dieclaimer, it hae used a combination of some or all of these
elements, and the ultimate effect has been to provide clear
notice to the contractor that he is responesible for the
information represented.
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If the disclaimer doees not provide effective notice of
the contractor’s responeibility for the government’s
misrepresentations such that it is not given effect and the
courte and boards do not find a consicstent interpretation
between the disclaimer and representational clause or do not
find the factual predicate for the disclaimer provision
inoperative, the disclaimer language will be ignored and effect
given only to the representation.{182]1 This is well
established in the cases and this is the meaning of that part
of the Hollerbach decision quoted above where the court found
the representational provision was not overcome by the "general
language of the other paragraphs...requiring independent
invesetigation of the facts."

Before leaving this section on disclaimers, a few words
of special attention to site investigation clauses are in
order. The ¢ite investigation clause, as noted above, is a
special type of disclaimer provision because it places an
affirmative duty on the contractor to investigate and by doing
co impliedly negates the representations made.[183] The
concept of a site investigation clause plays a signficant rale
in the non-disclosure of superior Knowledge but plays a minimum
role in affirmative micsrepresentation. Thies is due to the
general rule that a contractor may rely on representations
without investigating them; since a representation is invaolved
in affirmative misrepresentation but not in non—~disclosure of
superior kKnowledge, a contractor has no obligation to
investigate those matters represented in affirmative
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misrepresentation. Therefore, it is well accepted that when
the government makes a reprecentation as to site conditione and
the contractor foregoes a site investigation as to that matter
in reliance on the representation, the contractor is still
entitled to recover his damages due to the
misrepresentation.[184)] There is an exception to this rule,
however. If the contractor in making a site investigation as
to those matters as to which the government has made no
representations discovers a representation which the government
has made is inaccurate or discovers facts which provide him
notice that the government’s representations may not be
accurate such that he is warned he should check further, he is
then not relieved of responsibility for any of the
misrepresentations to which the information discovered
pertains.f[185] This exception is, of course, an extension of
the actual knowledae and affirmative indications rules,

discussed above, to the area of site investigations.




G. Detriment

The final element which must be proven by & contractor
to establieh a cace of affirmative micreprecentation is
detriment. Detriment is proven when the contractor shows that
the course of action he was induced to follow in reliance on
the misreprecentation was more costly than the cource of action
he would have followed in the absence of the
micreprecsentation.(128&8) Since most reprecsentations cause the
fixed price contractor to bid lower tham he would otherw se
have done, as was discussed in the secticon on causation,
detriment is shown when the contractor establishes he would
have bid & higher price. 14 the representation caused the
contractor to bid on a cantract he would not have otherwise
attempted or failed to make an adjustment in contract
pertormance that cotherwicse would have been made, detriment will
be shown where the contractor ecstablicshes a lose on the
contract or shows the unadjusted performance was more expenciuve
than the adjusted performance.

Some of the titigation in thie area concerns how to
meacsure the damages or equitable adjustment as appropriate and
is beryond the scope of this paper.[187) Occasionally, an iscue
does aricse acs to whether the detriment was in fact caucsed by
reliance on the government’s representation or by some
intervening factor unrelated tc the representation. For

example, in Micrecord v, United States, discussed above in the

csection on the exicstence and meaning of the reprecsentaticn, the
toyrt found, even assuming the government had represented a
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firm number of drawings to be microfilmed, that the contractor
had ftailed ta show ite increaced coste were due to reliance on
the reprecgentation. The evidence established instead that the
contractor made sericus estimating errors in ite bid, suffered
expensive delays due to dealings with a subcontractor and
failed tc Keep accurate production records all of which
accounted for the increased costs suffered.{188]

The ficrecord case, and cothers in thie area,[1&%]
demonstrate that at times contractore are not sufficiently
alert when presenting their cases before the courts or boarde
to the nexus between causation and detriment, For example, the
decisian in Micrecord reflects that much of the information

relied on by the court in finding other causes for the

detriment were pled in the contractor e petition., Ferhaps this

inattentian to detail is explained by the contractor e focus on
the more contenticus elementse of misreprecentation such as
establishing an acticnabhle reprecsentation, culpability or
reascnable reliance. Detriment 1= & necessar> element,
however, and ftailure to adequately ectabiish it can ruin an
cotherwice good misreprecsentation cace.l1%0)
H. Remedies

Ornce the elemente of an affirmative misrepresentation
have been establiched az set forth and discussed in the
sections above, the micsreprecentation ie acticnable and the
question is then what remedies are available., Generally, in
micsreprecentat on cases the contractor hae been able to
complete performance but at a price higher than he anticipated
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because of the government’s misrepresentation. In this

F situation, the contractor is normally interested in recovering
his losses due to the misrepresentation and is looking for some

type of monetary compensation., UOccasionally, the

i misrepresentation may make contract performance impossible or

uneconomical. In this situation, the contractor may be seeking

some way to avoid the contract or change an already existing

default termination into a termination for convenience. An

actionable misrepresentation has been held to offer a remedy in

each of these posited situations,

An actionable misrepresentation can result in monetary
relief in two wars: damages and an equitable adjustment under a
contract adjustment clause. Misrepresentation is a breach of
caontract and when brought in a court of law damages may be
sought.l(191) However, until the Contract Disputes Act of
1978,0192) it was firmly csettled that administrative boarde of
contract appeal did not have jurisdiction over breach of
contract claims but could administer claims only as they arose
under specific contract adjustment clauses.[193] Since it had
been held prior to the Disputes Act that if a contract
adjustment clause afforded a remedy a claim had to be brought
to an administrative appeals board first with appeal therefrom
to a court of Yaw on the record made at the board,[(194] the
question arose whether misrepresentation could be remedied
under any of the standard contract adjustment clauses.

One of the standard contract adjustment clauses is the
Changes clause.{195] This clause allows a contractor an
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equi table monetary adjustment whenever the government orders a
change in the contract work, It has been recognized for a
substantial period of time that misrepresentation may be
remedied by the boards of contract appeal under the standard
Changes clause as a constructive change.[1948] The theory of
change is simply that as the conditions actually encountered
differ from those represented, the government, due to its fault
in making the representation, has constructively changed the
contract to encompass the situation as it actually exists. To
be entitled to a constructive change for misrepresentation, the
contractor will be required to prove an actionable case of
misrepresentation including all the elements discussed
above3(197] this differs somewhat from the situation where a
misrepresentation is remedied under the Differing Site
Conditions clause discussed below. The constructive change
doctrine is used as a vehicle to remedy government
misrepresentation mostly in those cases where the
micerepresentation does not relate to subsurface or latent
phrysical conditions at a construction site.[(198]

Complementing the Changes clause as a potential
contract adjustment provision to remedy misrepresentation is
the standard Differing Site Conditions clause required to be in
all government fixed-price construction contracts.[199] This
clause provides inter alié that an equitable adjustment in the
contract price will be made for "subsurface or latent physical
conditione which differ materially from those indicated in the
contract." The clause is the result of a government policy
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decision to attempt to take some of the risk out of
construction contracts where subsurface conditions are involved
and thereby save itself some money. When the government
chooses not to make any reprecentations regarding subsurface
conditions one of a number of things may happen, none of which
are good from the government’cs standpoint: biddere may include
contingencies in their bids to cover the risks of working in
the earth’s crust which results in substantially higher bid
prices; some bidders may be deterred by the risks of working in
the earth’s crust and forego bidding which decreases
competition again resulting in higher bid prices; or bidders
may choose to do their own subsurface investigations again
resulting in increased bid costs and aiso likely inconvenience
and disruption to the government as bidders invade government
property for this purpose.[200]1 The government‘s solution to
thiec dilemma ie oftentimes to make ite own investigatione and
represent the results to bidders. The risk to bidders is
further diminicshed by the Differing Site Conditions clause
which guarantees bidders they will be reimbursed if the
subsurface or latent physical conditions actually differ from
those indicated by the government.[201)

A claim for an equitable adjustment under the Differing
Site Conditions clause obviously is available to remedy
government micsrepresentations concerning subsurface or latent
physical conditions. Such a claim under the clause varies from
a etandard action for misrepresentation in twe particulars,
bowever. First, the clauge requireg only that the conditions
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be "indicated." The courts and boards have held that
implicatione and inferences insufficient to amount to an -
actionable representation for misrepresentation theory are
nevertheless sufficient "indicatione' to meet the requirements
of the clause.[202] Secondly, unlike misrepresentation, there - -
is no need for the contractor to establish the government was
culpable in maKing the erroneous indications.(203] The
remaining elements of proof between misrepresentation and the
Differing Site Conditions clause are the same: the contractor
must have relied on the contract indications, the indications
must differ from those actually encountered, the contractor -
must have suffered detriment because of hie reliance and the
contractor’s reliance must have been reasonable.[204]
Thie analysic leads to an overlay comparison of -
misrepresentation and a claim under the Differing Site
Conditions clause. When there ies an actionable
misrepresentation under misrepresentation theory concerning a
suburface or latent physical condition there will be a provable
claim under the Differing Site Conditions clause; the converse
is not alwars true, however, since there is no representational
or culpability requirement for a differing site conditions
claim and, therefore, an actionable claim under the Differing
Site Conditions clause will not establish an actionable
misrepresentation under misrepresentation theory unless these
additional elements can be shown. On the other hand,
misrepresentation theory obviously applies to a wider range of
factual situtations since it is not restricted to government
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representations relating to subsurface or latent physical
k conditions in construction contracts.
8 The significance of the Differing Site Conditions

clavuse is that it has diminished greatly the role of

J

h misrepresentation theory in government contracts. It was
obeerved earlier in the introduction to this chapter that the

3 bulk of misrepresentation cases arise in construction contracts
h and the bulk of these concern the government’s representaticns
regarding subsurface conditions. @& contractor faced with a

claim relating to misrepresentation of subsurface or latent

physical conditions at the work site will normally prefer to
assert his claim under a differing site conditions theory since
he will not have to establish culpability or an actionable
representation as he would under misrepresentation theory.
Al though some of the decisions reflect that cases of
misrepresentation as to subsurface or latent physical
conditions have been decided on misrepresentation theory with
proof of all the misreprecentation elements and the Differing
Site Conditons clause then referred to for a remedy,[205] the
vast bulk of these cases are brought and decided on a differing
site conditions theory with no showing of culpability or an
actionable representation.{206] Therefore, the Differing Site
Conditions clause has greatly displaced misrepresentation
theory in relation to claime pertaining to misrepresentation of
subsurface or latent physical conditione at a construction
site.

Mierepresentation type cases, then, may be remedied
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under standard contract adjustment clauses as a constructive
change or as a differing site condition. 8Since the Contract
Disputes Act of 1978, however, the administrative boarde have
also had jurisdiction to hear breach of contract claims. A
breach of contract cltaim might be more attractive to a
contractor than an equitable adjustment under the standard
adjustment clavses in some cases since the adjustment clauses
are usually subject to notice requirements and the cost
priniciples, The question, then, is does a contractor have &
right to elect remedies. The Armed Services Board’s recent

opinion in Johnson & Scn Erectors suggests that where & claim

in theory is remediable both as a breach of contract or as an
equi table adjustment before a board of contract appeals a
contractor will not have an election of remedies but must
assert the equitable adjuetment.(207) The board in this case
dismissed an alternative breach of contract claim for
non-disclosure of superior Knowledge where there was alsoc an
identical cliaim on the basis of constructive change. The

Johneon & Son Erectors case has been subsequently

followed.{208] Therefore, it appears that when a contractor
asserts a claim for misrepresentation before an appeals board
he will have to do so as an equitabie adjustment if an
adjustment claucse is available.

Sometimes a contractor is not interested in making a
claim for money but rather in avoiding a contract which if
performed would clearly cause him to 1ose money. He may be
able to do so in two wayse. Miesreprecentation will serve as a
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grounds for contract reciscsion if the misrepresentation isc
material .[209] The rule is that a contract formed on the basis
of a material misrepresentation is voidable.(210] Upon
learning of the misrepresentation the contractor must elect to
perform or continue performance if performance has already
commenced, and then seek his monetary losses, or to rescind the
contract.l211) If he elects to rescind the contract, he will
be restored to his status quo ante. [212] M™Moreover,
misrepresentation may afferd & contractor the right toe
discontinue performance under a theory of material breach and
sue for hie damages.[213) Whether a breach is material depends
on the "nature of the breach, and the impact on the
contractor‘e ability te perform."(214) The contractor’s
decision to discontinue performance under a material breach
theory ie an a pricori judgment call; therefore, it seems if he
is wrong about the materiality of the breach and elects to
discontinue performance, he riske a proper default termination.
An election to avoid performance because of a material breach
due to the government’s misrepresentation, consequently, can
become a gamble and may be limited in practice by the realities
of the cituation. The contractor’s alternative, and safer,
remedy would be to continue performance and seek monetary
compensation,

Misrepresentation may also result in a number of
miscellaneous other remedies. It can serve as a grounds for
changing & default termination into a convenience
termination,[(215] cancelling an IFB{216] or equitable
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reformation of the contract terms.[217) Moreover, where there
is & negligent misrepresentation by the government, both
parties may be in the position of having made a mutual mistake,
and the right to relief has been recognized under mutual
mistake theory in these circumstances.[218] The virtue of this
theory is that a contractor who was negligent in relying on the
government’s representation because of affirmative indications
which gave him notice to inquire further and is thereby barred
from recovering under misrepresentation theory, may
neverthelecs ke entitled to recover under an analysis which

views negligent misrepresentation as mutual mistake.[21%]
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Chapter 11: Non-disclosure of Superior Knowledqe

A. Introduction

The title for this chapter, "non-dieclosure of superior
kKnowledge," is aptly and precisley chosen. This is because a
h mere non-—disclosure of Knowledge by the government is not a
sufficient showing by the fixed-priced contractor to warrant a
reallocation of the risk of unanticipated difficulties due to
: the failure to reveal the information by the government; the
contractor must alsoc show among other things that the

government was in possession of “"superior Knowledge."

*Superior Knowledge" deoces not mean Knowledge that is arcane,
abstruse or hyper-technical, although the information which the
government possecssed and did not reveal certainly may meet
these criteria. Rather, "superior Knowledge" means information
which the government kKnows, or should Know, but which the
contractor does not have a reasonable means for obtaining.
*Superior Kncwledge," therefore, does not connote the
quatlitative nature of the information not revealed as much as
it doee the relative accees of the parties to information,

These aspects of non-disclosure of superior Knowledge will be

discussed at greater length below. For brevity, however, the

non-disclosure of superior Knowledge in this chapter will

simply be referred to as superior Knowledge.

Superior knowledge cases, like misrepresentation, arice
in all typee of federal contracting: construction, 1
manufacturing, supply and service contracts.{220] The :.0st i
prevalent type of contracting in which the doctrine arises i< )
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in construction contracte, followed by manufacturing contracte
and then supply and service contracts.[221]1 Construction
contracting leads the list becauvuse the government has
oftentimes made investigations, or otherwise Knows, about the
phyeical conditions at a conetruction site; moreover, in
manufacturing contracts the government frequently has technical
information and experierce from prior contracts relevant to the
production of the items contracted for. These two types of
contracts, then, serve as a fruitful area for litigation when
the government fails to disclose what it Knows. The superior
Knowledge doctrine also arices in all types of factual
contexts; specific examples are provided in the margin.{222]
Superior Knowledge, morecver, can be asserted in cacses for the
disposition of federal property as well as in contracts for
procurement.l222) Finally, the superior Knowledge doctrine
usually relates to information which should have been disclosed
during the bidding and soclicitation process; however, the
government will be held responcsible for the failure to discliose
relevant information after award concerning probleme that do
not become apparent to either party until performance.{(224]1 In
all these respects, then, the superior Knowledge doctrine
parallelis misrepresentation as was discussed in Chapter 1.

The plaintiff in a superior Knowledge case, Jjust as in
a misrepresentation case, will have to show two prerequisites
before the risk of unanticipated difficultiee due to the
government‘se failure tc disclose information are reallocated to
the government: the cuperior Knowledge doctrine is available in
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the context of the specific case and, if¥ so, all the elements
have been established. The first requirement, that superior
Knowledge theory is applicable to the case, may be absent in
either of two instances: the contractor does not have
"standing" to assert the doctrine or the risk involved has
specifically been assumed by the contractor and the government,
thereby, contractually has been relieved of any responsibility
for withholding information.

The issue of standing was addresced in Aerojet-General

Corporation v. United States discussed above in the

misrepresentation chapter. The plaintiff in thie cace coupled
his claims of misrepresentation with several claims of superior
Knowledge. The thrust of the superior Knowledge claims were
that the government was well aware at the time of the takeover
that the target company was losing heavily on the contract but
did not inform the plaintiff. With respect to the plaintiff's
right to assert a superior Knowledge theory, the Court of
Claims observed:

[P)laintiff puts itself in the same posture ac a
successful bidder.... On this phase of the case,
toc, we see Aerojet in the quite different light of a
would-be intervenor coming to the United States for
information, not as to the scope or conditions of the
work or the specifications, but as to the chances of
the work‘s being done within the sum which had
already been bid. In a fixed-price agreement, the
latter ies not normally a matter as to which the
Government has any direct responsibility.

s There was no such reltationship as called upon
defendant to volunteer the particular items plaintiff
mentions....[225)

Based on the plaintiff’s failure to demonstrate "standing,"
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therefore, the court denied the superior knowledge claims.
The current stxtus of the "standing" requirement in

superior knowledge cases is unclear. Qergjet—-General is the

only case that has been discovered that hae dealt with the
requirement; therefore, there is a paucity of judicial
discussion on the matter. Morecver, as the quoted language

demonstrates, it is uncertain whether Aerocjet-General would

have had standing in the court‘s view to assert the superior
Knowledge doctrine even as an "intervenor" if its inquiries had
related to the work or specifications., In other words, it is
unclear whether to demonstrate standing to assert a superior
Knowledge claim a plaintiff must show that he was both
solicited to do the contract work and his inquiries related to
the werkK or specifications, or merely the latter. The language
of the court’s opinion relating to "standing" to assert
warranty theory, which was quoted above in the discussion of
warranties in Chapter 1, suggests that the standing requirement
as it relates to warranties is conjunctive; ie., a contractor
will have to be both solicited and the inquiries must relate to
the contract work before he will have standing to assert
warranty theory, The exact scope of the standing requirement
remaing unclear in the court’s opinion, however, as it relates
to superior knowledge claims a)lthough symmetry between superior
Knowledge and warranty standing would be expected.

Despite the uncertainty whether standing to assgert
superior knowledge theory requires both a solicited contractor
making inquiriee regarding the contract work, or merely the
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latter, Aerojet-General does clearly stand for the proposition
that a contractor who ic neither solicited nor making inquiries
relating to the contract work will not have standing to assert

superior Knowledge theory. AQAerojet-General, therefore, leaves

a current dichotomy between the standing requirements for
asserting the misrepresentation and superior Knowledge
doctrines. The discussion of the warranty section in Chapter 1
showed that although the cocurt rejected plaintiff‘s standing to
assert warranty theory because it was an unsolicited contractor
and ites inquiries did not relate to the contract work, it did
recognize the contractor’s standing in these circumstances in
the case sub judice to assert misrepresentation; however, on
essentially the same facte with the same contractor it rejected
his right to assert the superior Knowledge doctrine. In regard
to this superior Knowledge/misrepresentation dichotomy as it
relates to standing, it should be noted the court did say in a
footnote as to its recognition that the contractor had standing
to acscert micrepresentation theory that, “"[lwle leave open the
possibility that for a contract claim in circumstances 1ike
thece, the general standard may be the still lower ocne of

recklessness or gross neqlignce or, perhaps, even of absence of

e —Y

{sicl any cobligation at all." [22é4) Therefore, in the

italicized language, the court recognized the possibility that
in future caces there would be no standing to assert
misrepresentation theory under the same circumstances present
in that cace. Alsc, the court disposed of the
misrepresentation cliaims through the plaintiff’'s failure to
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adequately establish the elements of misrepresentation;
consequently, it wase not faced with a case of an actionable
misrepresentation where the contractor was entitlied to
recovery.

1t can be arqued, then, the current dichotomy between
superior Knowledge and misrepresentation standing is more
ephemeral than real., This would be sensible since, whether a
contractor is misled by an affirmative misrepresentation or a
failure to reveal information, he may suffer equal harm.
Moreover, both theories deal with the integrity of the
communicative procese in government contracting and with the
government’s obligation to deal with its contractors in good
faith. Under al) the circumstances, no sound justification
exists for different standing requirements for the two
theories.

In summary, then, Aerojet General seemes to establish

"standing” requirements for warranty theory where the
contractor muet show both that he was colicited to do the work
by the government and his inquiries related to the contract
work. The requiremente for *etanding” as it relates to
superior knowledge claims are somewhat more vague but reason
would seem to dictate they should be the same as for warranty

theory. Finally, Aerojet—-General recognized the right of the

plaintiff to assert misrepresentation theory even though it was
an unsolicited contractor and ite inquiries did not relate to
the contract work, However, thies wae moet likely an ad hoc
holding and the standing requirement for misrepresentation will
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eventually be held to be the same as for superior knowledge.

In addition tc standing, the contractor’s superior
Knowledge claim may be defeated because the contract provisions
place the risk of the unanticipated occurrence on him in such a

way that the government is absolved of its responsibility for
h failing to dieclose the Knowledge it possessed., For example,

in L'Enfant Plaza Properties, Inc. v. United States [227] the

contractor had a lease agreement with the Redevelopment Land

’; Agency, an instrumentality of the federal government, for a
certain portion of the land in the LEnfant Plaza complex in

L Washington D.C. upon which to build a hotel. When the
contractor began construction of the hotel, he discovered that
footings of a recently constructed government buiiding adjacent
to his site encroached on the land in such a way as to
interfere with his construction and increase his costs
substantially. The encroachment cccurred during a period after
the lease had been signed but before full possession of the
leasehold had been cbtained. The contractor brought suit
asserting as one of his claims the government’s failure to
disclose the encroachment. The Court of Claime granted the
government’s motion to dismiss the claim since it sounded in
tort and was beyond the court’s jurisdiction, The court found
that the terms of the lease placed the risk of trespass on the
leasehold soley on the contractor after leacse signature. The
court concluded, therefore, that since the government absolved
iteelf of any contractua) responcibility under the lease for
the trespass it had no duty in contract law to disclose the
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encroachment and any cause of action remaining sounded in tort

only. Likewise, in Shayne Brothere, Inc. v, United Statec

{228) the contractor sued the government for damages on its
refucse contract with & military installation. The contractor
alleged the government failed to disclose it had been offered
cheap incinerator rates for ite traesh by local county
officials. Had the contractor Known of the offer to the
acvernment by the county officials, it would have been abile to
dispose of the trash cheaper than it had otherwise done. The
Court of Claime concluded the contractor could not complain
about the witholding. 1t observed the contract made the
contractor compietely recsponsible for disposal of the trash and
concommi tantly absolved the government of any responsibility as
to that matter. Under the circumstancees, "the sole
responsibility for disposing of the trash was on the
plaintiff,"[229)

These cases in the superior Knowledge areal230) are

like WRB Corporation v, United States discussed in the

misrepresentxtion chapter. The contractual undertxkings may be
such that the contractor assumes all the risk of unanticipated
difficulties as to a certain matter and absolves the qovernment
of any responsibility in the subject. Like misrepresentation,
the superior Knowledge doctrine will not operate to reallocate
the risk under these circumstances since a specific contractual
provicion prevents it from doing ¢c. Only where the contract
does not specifically allocate all the risk to the contracter,
will he be able to ascert the superior Knowledge doctrine to
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reallocate the risk of unanticipated difficulties caused by the
government’s withholding of information.

The cases where the contractor does not have standing
to assert the superior Knowledge doctrine or where the contract
prevents him from doing sc because of specific risk allocation
are very rare. The vast bulk of the cases involving litigation
over the government’s failure to disclose information revolve
around one of the elements of superior Knowledge. To recover
for a failure to disclose superior Knowledge, the contractor
will need to establish that "vital®" information was not
disclosed, the contractor did not Know or have reason to Know
of the information, the government Knew or should have Known of
the information, the goverrnment Knew or sheould have Known of
the information’s significance to contract performance, the
government Knew or should have Known of the contractor‘s
ignorance and the failure to disclose the information caused
the contractor tc suffer detriment. Thece elements will be
discussed in detail below. Subsequently, a discussion of
availtable remedies once an actionable superior Knowledge case
has been shown will be undertaken.

B. Failure to Disclose Information Vital to Contract

Per formance

To establish an actionable superior Knowledge case, the
contractor must show that the government has failed to convey
information that is vital to contract performance. This
element plays the same role in superior Knowledge as does the
representation in micsrepresentation. 1t ie the central element
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to which all the remaining elements relate. Like the
representational element in misrepresentation, thic element
also conceptually has two subelements: a communicative
subelement and an informational subelement. The failure to
discloge the information constitutes the communicative

subelement; the nature of the information withheld constitutes

the informational subelement. These aspects of this element
will be discussed in turn in this section.
1. Failure to Disclose

The first subelement the contractor must show is that
the government has failed to convey, i.e.,, make a communicaton
of, information to the coantractor that it was under an
obligation to reveal. This was established for superior
kKnowledae cases by parts "iv" and “v" in the passage from the

court’s opinion in Helene Curtis Industries, Inc. v. United

States quoted in the introduction to this paper. This is
precisely the converse of the communicative subelement of the

representation element in misrepresentation where it was stated

the contractor must show the transmission of information to the
contractor. This subelement--the failure to convey information
versus the conveyance of information--is the heart of the
difference between the superior Knowledge and misrepresentation
doctrines. Both deal with the communicative process but from
different sides: superior Knowledge concerns the failure to
communicate when there is an obligation to do so whereas
misrepresentation concernse a communication that is erroneous.
To establish a superior Knowledge claim, then, the
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contractor will have to show the government did not disclose
information it wae obligated to dieclose. In most superior
Knowlege cases, this is not an issue because the government has
not made a disclosure and this is very apparent to both
parties., In these cases, then, the issues in contention
be tween the parties concern ocne of the other elements of
superior Knowledge. In some cases, however, a dispute in
regard to disclosure may exist between the parties. The
dispute can be of two basic types: there can be a disagreement
be tween the contractor and the government as to whether there
has been a disclosure of any information to the contractor;
even if the parties agree there has been a disclosure of
information, they can disagree as to whether it suffices to
meet the government’s obligation under superior knowlédge
theory. B
In regqard to the type of dispute where the parties
disagree over whether a disclosure of information has been
made, the parties may differ oaver what words, or if any wordse,
were used and communicated to the contractor. The government
may be in the position of asserting certain words were used and
communicated and the contractor may be denying this. This type
of disagreement will not arise where the alleged communication
took place in solicitation or contract documents because the
documente will establish exactly what words were or were not
used. This type of disagreement can arise, however, where the
alleged communication was made apart from the documents such as
at a bidder‘s conference. In this situation, evidence will be

-page 133-

A e e



el v‘—Ev

taken on the issue of what words, if any, were employed and
conveyed and findings of fact made.{231)

A dispute over whether there has been a disclosure of
information also mx)» center on whether a disclosure has been
made indirectliy. In this g¢ituation, the disclosure is not made
directly in the solicitation or contract documents, or
otherwise such as at a bidder‘s conference, but instead the
contractor ie referred to a source where he may obtain the
information. The government, then, is asserting there has been
a disclosure by reference but the contractor denies this. The
rule in such situations is the contractor is responsible for
all information to which he ie clearly referred.0232) This
rule may serve as a trap for an unwary contractor for it
requires him to be alert to &1l references in the contract and
at times the references can be subtle and less than
explicit.(233) Thie area of disclosure by reference will be
further discussed and illustrated in connection with the Hunt
and Willet case in the reascnable reliance section below.

Once it has been determined there has been a disclosure
of information and the words or information which comprise the
disclosure, the second type of disagreement which may arise
between the parties is whether the disclosure is sufficient to
meet the government’s obligation under superior Knowledge
theory. The qeneral)l rule is that the government need not
disclose everything it Knows in detail; instead, it need only
reveal enough information to qgive the contractor adequate
warning that an investigation of the subject matter is in
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order .[234) Under these circumstances, the contractor will
then be imputed with 11 the knowledge reasonably discoverable
as the result of this investigation which he has been warned he
should make. A more detailed analysis of what constitutes an
adequate disclosure will also be undertaken in the reasonable
reliance section below,

Once the contractor has established there has been no
disclosure or the disclosure does not suffice to satisfy the
government’s cbligation under superior Knowledqe theory, he
must then satisfy the informational subelement.

2, Vital Information

The courte and boarde frequently say that the
information which is not disclosed must be "vital."[235] This
term is loosely ucsed and is probably somewhat misleading. UWhen
used in superior knowledge cases the term vital may either
refer to the requirement that the information be material or

that it be factual in nature. The term "vital" is somewhat

misleading because it ie clear that information may be both
factual and material and, therefore be actionable, but not be
vital in the sencse that contract performance is rendered ;
utterly impossible without it. In fact, in most cases the
information is not of this nature but rather the omission of
the information results in contract performance being more
expensive and difficult than anticipated but nevertheless
feasible. The most sensible way to discuss the informational
eubelement ic to examine ite components without attaching
labels which tend to skew or mask its meaning. Therefore, the
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ucse of the word "vital" will be dropped. As the discussion
below will demonstrate, the informational! subelement in
superior knowlege cases is the same as in misrepresentation;
that is, the non-disclosure will not be actionable unless the
information not disclosed is both material and factual in
nature.
a. Materiality

The information which ie not disclosed in superior
Knowledge casec has the same materiality requirement as in
misrepresentation. Also, as in misrepresentation, the
discussion of materiality in the superior Knowledge cases ic
less than completely satisfactory because no case has been
found which forthrightliy analyzes the materialty requirement in
all ite ramifications. However, two cases, one where the
information was found to be material and one where it was not,
serve to illustrate with at least partial satiefaction the
materiality requirement in superior Knowledge.

In Oceanic Steamehip Company v. United States, [23¢4) &

ship subsidy contract was involved. This is a contract whereby
the government agrees to pay a subeidy to commercial ship
owners and operators and in turn they agree to keep their ships
under American registry and maintain shipping operations on
certain routes with American crews., The subsidy is established
by taking the comparable coests for foreign competitors on the
same routes and paying the differential in operating casts to
the American ship owner. In this case, the governmental agenc)y
involved did not reveal to the contractor that it had recent
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information indicating that the contractor‘s competitors had
been able to cut crew costs by uvusing low paid labor from
disadvantaged nations. The result was the contractor entered
into a subsidy agreement lower than it was entitled to. When
it discovered what had occurred, the contractor sought its
damages. The Court of Claime found the contractor was entitled
to recover under a superior knowledge theory and, as to the
nature of the information witheld, commented the "information
was critical...since it is most probable the plaintiff would
not have agreed to the.,..19465 rates had it known of the data

submitted.”{ 237 The contract in Imperial Agricul ture

Corporation v, United States [238] called for the government to

provide the contractor seed for a jute substitute called kenaf,
the contractor was to cultivate the Kenaf plants and in turn
the government agreed to buy the seed from the Kenaf crop. The
only previoue experience the government had in growing Kenaf
was two other plantinge by a government researcher in Cuba; one
of the Cuban plantings developed leaf discoloration in some of
the plants which was due to a type of plant disease. When the
contractor cultivated the Kenaf plante, most of ite crop was
wiped out by the same disease. It brought suit because of the
government’'e failure to dieclose that Kenaf was susceptible to
disease. The Court of Claims denied recovery. One of its
grounds for denial was the significance of the information:

[IJt is not conceivable that either [(the government]

or plaintiff’s representatives would have reqgarded

those observations as significant, Plaintiff was no

amateur. It was a large planter with varied

experience in many countries. Like every planter, it
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was accustomed to taking risks of weather, insect
peste and plant diseases. It would not have been
frightened away from an important piece of business
by the appearance, in another year and another
country, of some discoloration in the leaves of an
insignificant portion of a crop.[239)
The citations to other materiality cases are provided in the
margin.[240)

These two cases illustrate that the materiality
requirement for superior Knowledge cases is the same as for
misrepresentation. The information which is not disclosed must
be of a nature that had it been disclosed a reasonable
contractor would not have assented to the same contractual

termes as he did in the absence of the information. This can be

seen from the court’e statement in COceanic Steamship Company

that the contractor most probably would not have agreed to the
subsidy contract as proposed had it known of the informxtion

and the court’s statement in lmperial Aqricul ture Corporation

that had the contractor known of the information it would not
have been dissuaded from consenting to the contract terms as
propocsed.

In this sence, then, materiality ies closely related tc
the causation element discussed below because information which
ie material would norma)ly cause contractor reliance if
disclosed and information which is immaterial normally would
not cause contractor reliance if disclosed. In fact, if
information is found to be material, it is presumed it would
have, in the absence of evidence to the contrary, caused
reliance if revealed and, conversely, if it is immaterial it is
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presumed it would not have, in the absence of contrary
evidence, caused reliance if revealed.[241)

However, materiality qoes beyond causation because the
test is what a reasonable contractor would have done under the
same circumstances not necessarily what the contractor in the
specific case would have done. This can be inferred from the
language quoted from the two cases above which shows the court
Judged what the contractor would have done had the information
been disclosed by what was reasonable under the circumstances.
Morecver, in regard to materiality, it has been noted by other
authority where the fact "would not influence the reasonable
man, either because of its triviality or becaucse of its
irrelevance to the subject dealt with, the law will ordinarily
regard that fact as immaterial and reliance on it
unjustified."[242] Materiality, therefore, provides the same
threshold in superior Knowledge cases as it does in
misrepresentation; below this threshold information which would
induce & cpecific contractor’s reliance will not be actionable.
b. Factual Information

The information which is not dieclosed muet alsc be
factual in nature or otherwise it will not be deemed
actionable. Information which has been found not toc be factual
in nature, and therefore not actionable for purposes of
supericor Knowledge, includes copinione,[243) speculation based
on incomplete facts,0244]1 or expert conclusions predicated on a
data base.[24%5)

A frequently occurring theme in this area surrounds the
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experience of previocus procurements, Many government contracts
occur subsequent to prior procurements of the same item under
identical or nearly identical specifications. Oftentimes, the
previous contractor or contractors will have had problems with
the performance of their contracts. The government, however,
will at times omit reference in the solicitation for the
current procurement to the problems under the previocus
procurement, the subsequent contractor will suffer difficulties
and, when he discovers other contractors have had problems with
the same procurement, will assert the government was obligated
to reveal the prior procurement history. The rule in this area
is well established that the government does not have to reveal
general procurement history but only specific facts which the
procurement history has brought to its attention and which
contractore would find significant to contract
performance.f 24461 In most of these cases, the prior history
does not reveal one or a series of specific, useful facte but,
rather, that the contract is on the whole complex, demanding
and difficult to perform, Thie type of general information
concerning the difficulty of contract performance, however, is
not required to be disclosed({247] even though logically a good
argument can be made that information of this type might be
very useful to a contractor who undertook hie obligations very
cautiously.

The rationale behind this rule appears to be that where
a procurement has had a troubled history, but the trouble is
not due to one or a couple of discernible facte, requiring the
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history to be revealed would amount to speculation that the
next contractor was going to encounter difficulties. Moreover,
it has been expresced that revealing the general complexity of
a contract, in the absence of any specific facte which a
contractor would find of aid in contract performance, would
unnecessarily serve as a restraint on competition for
government contracts by possibly dissuading qualified
contractors from bidding.[248]

In conclusion, the discusesion in thie subsection
illustrates that in superior Knowledge cases for the
aovernment’s failure to disclose information to be actionable
the information must relate to factual matter. 1If the
information has any element of speculation to it, and does not
reflect what the government Knows for certain to be fact, then
the failure to disclose will not be actionable.
€. Rationale for the Materiality and Factual Matter
Requirements

The raticonale for the materiality and factual matter
requirements in superior Knowledge is not discussed in the
cases but appears to be the same as in misreprecentation.
These requirements are the result of a legal policy decision
that certain information will not be actionable. The reasoning
for this again seems to be two-fold. First, the capacity of
non-factual and immateriaxl information to induce reliance is
limited. Since the current context is a failure to disclose
information, what is being said ie that had the information
been revealed it would probably not have induced the contractor
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to change his course of action because of the information’s
nature as opinion or ite immaterial character., Secondly, the
administrative burden on the government would be intolerable if
it were liable for the failure to discliose every piece of
immaterial or speculative information in its possession. The
administrative burden argument seems particularly appropriate
in superior Knowledge cases. In misrepresentation, the
qovernment’s burden is controllable to some extent because it
can define the relevant sphere of responsibility by determining
what reprecentatione to make. In other words, it is not
responcsible for a representation unless it chooses to make an
assertion. On the other hand, since superior Knowledge cases
do not deal with erroneous communications but instead the
failure to communicate, the government cannot define ite sphere
of responsibility by choosing not to make an assertion. The
sphere of responcibility ies the 1imit of the information in the
government‘s files and the heads of its employees. This can be
very compendious and some way ie needed to 1 t the
responsibility to manageable proportions. The materiality and
factual matter requirements do this.

The materiality and factual matter requirements of the
informational subelement in superior Knowledge caces serve,
then, to restrict the reatlocation of the risk from a
fixed-price contractor to the government when unanticipated
difficulties in contract performance arise from the
aovernment‘s failure to disclose infarmation to situations
where the reallocation is fair to both parties. In superior
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knowledge cases, as in misrepresentation cases, this will be
where the information ies moet likely to induce contractor

reliance on one hand and is manageable by the government on the

other.,
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C. Government Culpability

A bare witholding of factual information material to
contract performance is not sufficient to establish a superior
Knowledge case; the contractor must alsc prove the remaining
elements of superior Knowledge.(2491 The purpose of this
section is to examine the requirement of government culpability
as it exists in superior Knowledge cases. By culpability, it
is meant the witholding has not occurred because of unavoidable
inadvertance or accident but through some degree of government
fault,

The superior Knowledge cases do not speak of
culpability as such as often occurs in misrepresentation cases.
Instead, the analysics in the casec focuses on whether discrete
elements have been established in determining the entitlement
of the contractor to recovery. However, conceptually the
conjunction of three of these elements leads to the conclusion
that to be actionable the qovernment‘s failure to disclose
information must occur under circumstances that are not
innocent but are, incstead, culpable. These elements are that
the government Knew or should have Known of the information
which waes not disclosed, it Knew or should have kKnown of the
contractor‘s ignorance of this information, and it knew or
should have Known of the significance of the information to
contract performance. As a matter of reasoning, when these
three elemente are established, the culpability of the
government has been shown since the witholding hag cccurred
with csome attendant guilty state of mind on the qovernment‘s
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part. These elemente will be discuscsed in greater detail
momentarily. Whether these elements are considered together
under one topic as a finding of culpability for purposes of
analrysis as this paper does, or as separate discrete elements
as the courts and beoards do, the contractor muet establich &)
three elements to prove a superior Knowledge case.[250]

It should be noted at thie point prior to a detailed
discussion of the elements which comprise culpability that
analytically the culpability requirement for superior Knowledge
is the same as for misrepresentation. For example, when the
acvernment Knew of the information, the contractor’s ignorance
and the importance of the information to contract performance,
then the withholding has occurred Knowing the contractor would
be misled., In the absence of contrary evidence, as was
discussed above in misrepresentation, it can be argued that
where the witholding has occurred knowingly then inferentially
it hase occurred with the intent to micslead. Where the
government should have Known of the information, the
contractor‘e ignorance and the information’s significance then
the withholding has occurred with a lack of due care as to its
consequences, That is, the witholding has occurred
negligently. Just as in misrepresentation, as was discussed
earlier, the ctates of mind which exist in between a Knowing
wi tholding and a witholding caused by a lack of due
care~-reckiecssnese or grose negligence--should also suffice as
cuipability criteria.

It should also be noted that analytically the
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culpability requirement aricses from a conjunction of the three

elements. For example, if the government Knew of the
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information and the contractor’s ignorance but did not Know and

should not have Known of the information’s importance to
contract performance, then a failure to disclose the
information would not be culpable because there is no guilty
state of mind. Since the contractor must establish =11 three
elements in a superior knowledge case, there would of course
also be no actionable case shown under these circumstances.
Moreover, there may be mixed mental states. For example, the
government may have Known of the information and the
contractor‘’s ignorance, not have known of the information‘s
importance but the circumstances may be such that the
government should have Known of the information’s importance.
There is culpability under theee circumetances but it is
comprised of mixed mental states. Nevertheless, these mixed
mental states would be adequate to entitle the contrxctor to
recover under superior Knowliedge theory. In these

circumstances, where there are mixed mental states, the

witholding should be deemed to occur at the level of the lowest

mental criteria since it is only the conjunction of the three
elements which establish culpability. For example, where the
government knew of the information and the contractor’s
ignorance, did not know of the information’s significance to
contract performance, but ehould have Known this, then the
witholding has occurred negligently, not Knowingly.

With thie analytical introduction to the topic, it is

-page 146-

v ————




now appropriate to examine the discrete elements of the
culpability requirement in detail.
1. The Government Knew or Should Have Known of the Informxtion
Not Disclosed.

It is necessary to prove a case of superior Knowledge
that the contractor show the government knew or should have
Known of the information that was not dieclosed. The pascaqe

given in the introduction to this paper from Helene Curtis

Inducstries, Inc. v. United States referred to actual Army

knowledge of the fact that grinding was necessary to the
successful production cof the disinfectant involved. In what
amounts to probably a majority of the superior knowledge cases,
the government has actual Knowledge of the information it
withholds.(2511]

The Helene Curtis court alsoc recognized, however, that

this element can be established not only where the government
had actual Knowledge of the information but alsc where it
should have had knowledge. For example, a second claim for
non-disclosure wae made by the contractor as it related to the
government’s Knowledge of the practice of the supplier of the
raw chemical which was turned into the disinfectant., 1t wae
necessary for the successsful manufacture of the disinfectant
that it not only be ground, but alsc that the batches that were
ground be homogeneous. Unknown to the government or the
contractor, the supplier would produce the batches of raw
chemicals, which were homogeneous in themselves, and then mix
the batchee before shipment thue destroying their homogeneity.
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The court found the government "did not Know, or have reason to

Know, that [the supplier) was blending together different -

batches of chlormelamine”{252) and, therefore, did not fail tc

disclose any relevant information it possessed. The cases

subsequent to Helene Curtic also recognize that thic element -

will be satisfied not only when the government has actual
Knowledge but where it should have Known of the
information.[2531 Establishing that the government should have
Known of the information is, of course, very fact dependent and

will turn on an analysis of all the circumstances.[254]

One question that arises with some frequency in reqard -

to this element is the responsibility of one federal agency for

knowledge which it does not possess but which is possessed by

ancther federal agency. Contractors in these circumstances -

will oftentimes assert that the agency which with it contracted
was imputed with knowledge possessed by other agencies and,
therefore, has failed to disclose information which it was
obligated to reveal.

It i now well establiched that the mere fact two
agencies are part of the same federal government will not in
iteelf cauce one to be imputed with Knowledge possessed by the

other., The lead case for this proposition is Bateson-Stolte,

lnc. v. United Statee, [255) In thies case, the Corps of

Engineers contracted for a powerhouse and appurtenant
structuree along the Savannah river in Scuth Carcolina and
Georgia. A week after the Corps contract was awarded the
Atomic Energy Commiscsion awarded a massive construction
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contract for a site forty miles from the Corps site. The
result was that the labor raiéz in the area were bid-up and
Bateson-Stolte, Inc., had to pay rates much higher than
originally anticipated. It brought suit complaining of the
Corps failure to apprise it of the AEC proJject prior to bid.
The Court of Claims observed, in regard to the assertion that
the Corps was charged with Knowledge of the AEC project cince
both agencies were part of the federal government, that:

(1Jn & business so vast as that engaged in by the

United States Government, with its multitudinous

departments, bureaus, and independent agencies, with

various and sundry projects scattered all over the

world, it is impossible for cne department to Know

what another department is going to do. In such

case, it seems unreascnable to charge one agency with

knowledge of what another one is going to do. 1t

weuld seem that defendant should be held liable only

i¥ the agency that dealt with plaintiff had Knowledge

of the impending employment cf thie huge 1abor

force.[2541]
The court proceeded to remand the case for fact finding because
the Corps had done preliminary site surveys for the AEC on this
project and there was the possiblity that it Knew the AEC
project was going to be located in the vicinity. The
subsequent decision reveals that Corpe had surveyed over 100
sites in thirteen states. The court concluded, therefore, that
"neither the plaintiff nor the Corps of Engineers Knew, or
could have Known through the exercise of reasonable diligence,
that the new production plant of the Atomic Enerqy Commission
would be located and constructed within the same qgecgraphical
area that included the Clark Hill Project of the Corps of
Engineers."[257]
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The rule to be drawn from Bateson-Stolte from the
passage just quoted acs well as the facts of the case ies thxat
one agency that does not have actual Knowledge of information
poscsessed by another agency will not be imputed with that

Knowledge where each agency is independent and there is no

special relationship between the agenciecs.[258] The question
which remains is under what circumstances will a special

t relationship between agencies exist such that one agency will
. be deemed to know of information possessed by another.

One factor which has been relied on in analyzing this

question is whether the agencies are part of the same
functional organization, Where they are, it is reasoned that
the organizational remoteness between the agencies is lessened
and thie auvgurs for imputation; on the other hand, where they
are not has been used to find no imputation.(25%] One of the
difficultiee with this factor of analysie is at what level of

governmental organization is the line drawn. Many times the

line of demarcation chosen for this determination ie at the
cabinet level as, for example, the Department of Defense.[ 2601
Therefore, continuing the example, when the line is drawn at
this point agencies within the Department of Defense will stand | ]
a greater chance of imputation between themselves than an
agency in the Department and an agency in another cabinet level i
department,

1t should be noted that no case has been discovered E
where being part of the same functional organization alone was
found to be & sufficient basis upon which to impute knowledaqe
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between cseparate agenciee; this factor when used for the

purpose of supporting imputation, consequently, is analyzed in - -
conjunction with the other factors dicscuscsed below.[2461] When

subjected to scrutiny this makes sense. The fact agencies are

part of the same functional organization in most instances -

contributes very little to effective analysis of whether one
agency should be aware of Knowledge possessed by another, For
& example, the Department of Defense is comprised of three
military services each larger than the other cabinet level
departments of the federal government and each with different
F histories, traditions, missions and physical areas of -
t operation. To suppoce that merely the fact each service is a |
f component of the Department of Defense without more ics &
rational basis upon which to impute information from one to the -
} other ie sophistry.

A cecond, and more persuasive, technique of analysis
which is used to determine if one agency should be imputed with

knowledge of another ie whether there existse & close workKing

relationship between the agencies. For example, in L’Enfant

1 FPlaza Properties, Inc. v. United States, discussed above, the

t Court considered whether the Redevelopment Land Agency, the | ﬂ
‘ lessor, wae imputed with Knowledge of the trespase by the
adjacent federal construction which was under the auspices of
the Genera) Services Administration. The following passage
from the courtse’'s opinion illustrates how this technique may be
veed to determine whether imputation is proper:

1 fHlere, we see no ground for charqging RLA with
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constructive Knowledge of the activities of GSA‘s
contractor. RLA and GSA are independent entities and
have no connection, outside of the fact that both
agencies were involved with the urban renewal
development of the L’Enfant Plaza complex. There is
nothing to show that RLA was required to supervice or
control the actions of GSA‘s contractor....

In particular, the Area Project Coordination
Agreement and the lease provisions relating to it are
not sufficient to create the kKind of close
relationship between GSA and RLA under which 1t would
be appropriate to impute to the latter any Knowledge
which the former might have had of McShain‘s improper
placement of the HUD Building footings....RLA’s
duties dealt primarily with coordinating construction
schedules between redevelopers pursuant to a
"ceritical path schedule" such that various phases of
building were accomplicshed in an orderly,
time—-efficient manner. Neither the terms of section
208<(b> nor the Coordinaton Agreement made RLA
responsible to one redeveloper for the quatity of
work being done by another. 1t would be incorrect to
construe the Coordinaton Agreement as extending
overall supervicsory authority to RLA.[262)

This case illustrates that a central focus of attention in
analy¥zing whether imputation is proper is whether there ic a
close working relationship between the parties in regard to the
general subject matter to which the contract relates. The cace
for imputation will even be stronger under these circumestances
it one party hae supervisory control over the other. The
presence or absence of a working relationship, particulariy
where there is control, as a critical element of analysis is
reflected in other cases in thies area.l263] This case also,
parenthetically, illustrates the first factor discussed above.
That is, the court used the fact the RLA and GSA were not part
of the same functional organization in support of its
conclusion that imputation wae not proper. In this regard, the
RLA wae an entity of the city government of Washington D.C. and
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the GSA was an executive branch agency.

In addition to an organizational and working
relationship between the agencies, other grounds may exist for
imputing Knowiedge from one agency to another. For example, in
one case an agency was imputed with the Knowledge of another
agency where the contractor in his contract proposal referenced
and identified a report published by the non-contracting
agency.l264] Under these circumstances, the board reasoned
that the contracting agency should have inquired of the other
agency regarding matters raised in the report, and had it done
so, it would have been aware that zome of the information it
was providing bidders was not accurate. In this case, the
agencies were also part of the same functional
organization——the Air Force.

The rationale underlying these imputation cases remains
largely unspoken in the published decisions., However, it
appears that imputation will cccur when the relationship
between the agencies ie such that it can be reasonably expected
that the normal barriers to communication between bureaucratic
organizations will be overcome to the extent that the agencies
should be sharing information on the subject matter to which
the contract relates, This is most likely to be found when the
agencies are part of the same functional organization and some
other factor exists such as a close workKing relationship
be tween the agencies or one of the agencies ie referred to the
other with notice that relevant information may be discovered.
When thece conditione exist, one agency will be deemed to Know
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the information possessed by another.

Apart from imputation of Knowledge between agenciecs,
one case has also held that a federal agency is not imputed
with Knowledge developed by one of ite employrees during his
off-duty hours. The board stated, "[(tlo require the agency to
canvase all of its employees to ascertain what information each
has gleaned on his own before awarding a contract would, we
think, stretch the Curtic doctrine beyond rational
Timits."[265]

A final comment should be made to this section. The
rule of Bateson—-Stolte cannot be used by one federal agency to
avoid ite obligation to disclose material factual information.

This rule was set forth in J.A. Jones Construction Co. v,

United States, [266) which factually ie similar to

Bateson—-Stolte. In this case, the Corps of Engineers
contracted on behalf of the Air Force for construction with the
contractor at Cape Kennedy. The contract was the first in a
series of contracts for x massive, high priority construction
project relating to the intercontinental ballistic missile
program. The nature of the program was nct revealed by the air
Force to the contractor; moreover, because of the classified
character of the program, the Corpe was only aiven information
on a "need to Know" basis. Even though the Corps did the
actual contracting, the Air Force determined the scope of the
project, timing and number of individual projects and
complietion dates. The scope of the program caused labor rates
to be bid-up and the contractor had to pay premium rates beyond
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those anticipated in his bid to attract labor and he sued for
his increased costs.

The government defended on the bacsis of Bateson-Stolte

arguing that the Corps did not have actual knowledge of the
scope of the program since the Air Force had not revealed the
full extent of its plans and that the Corps could not be
imputed with the Air Force’s knowledge since each was a
separate agency. Based on the facts, the court concluded the
obligation of disclosure was not owed by the Corps, which was
acting as a contracting agent for the Air Force, but by the Air
Force as “the prinicipal, responcible to thie contractor who
was doing Air Force work in the area and was directly affected
by Air Force actions and programming."[(267) The court further
concluded that the principal/agent relationship was reenforced
by the fact both agencies were part of the same functional
organization, the Department of Defense. The court found the
Air Force could have met ite obligation of disclosure, even
though its plans for the ICBM project were classified, by
revealing in general terme the need for premium rates or by
negotiating an escalation clause into the contract.

The interesting fact about this case is it is not an
imputation case although it could easily have been analyzed as
such. The court did not find the Corps was imputed with the
Air Force’s knowledge but, rather, that the Air Force was the
responcible agency for disclosures to the contractor because of
the prinicipal/agent relationship. This case had the elements
for imputation: both &agencies were of the same functional

-page 155-

B




g JPS

organization, the Department of Defence, and there was a close
working relationship with elements of control and supervision.
The court probtably chose to deal with the case as it did
because it did not desire to unravel the complexity of imputing
one agency with the knowledge of another when at the time of
the imputation the Knowledge was highly classified for national
security purposes.
2. The Government Knew or Should Have Known of the
Contractor’s lIgnorance

The contractor is required to show not only that the
government kKnew or should have Known of the information that
was not disclosed but also that the government Knew or should
have Known of the contractor’s ignorance of the
information.[268] In the worde of the court in J.A. Jones

Construction Company v. Unjted Stategs, discussed above, the

government’'s responsibility for this element ic ectablished
when it "must have Known, or at least should have understood,
that contractore" would not poscese the information.[2é9)
Cases exist both where the government had actual Knowledge of
the contractor‘e ignorance, and also where it did not have
actual knowledge but should have known of the contractor‘s
ignorance.[270)

Varioue factors have been relied on by the courte and
boards in determining whether the government had actual
Knowledge of the contractor’s ignorance or should have Known of
the contractor’s ignorance when actual kKnowledge is not shown.
Most of these factores tend to be in the nature of
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circumstantial evidence. For example, in Helene Curtic the

court found the government Knew the contractor was ignorant of -
the grinding requirement because the disinfectant was novel
had been developed as the result of a government research and
development project (and, therefore, ite properties were not
common knowledge in the contractor’s industry), and the bidding
time was too short to allow bidders the opportunity to
investigate properly this new product. As a matter of
inference, then, from these circumstantial facte the court
concluded the government had to have actual Knowedge of the
contractor’s ignorance, UOther caces employing similar leoqic -
have alsc found government kKnowledge of contractor ignorance

when a newly developed product which ie the result of

government research and development is involved.[271]1 The ———
rationale behind these cases ie that since the information is

held virtually exclusively by the government it is unreasconable

for the goverrment to assume the contractor would Know of it,

Conversely, the government has been held not to know of

contractor ignorance where the information ie available to the

contractor through either sources in his industry,[273] or

through a reascnable site inspection.[273)] The assumption

underlying these cases is the government is entitied to presume

the contractor has informed himself from sources available to

him and, therefore, has no reason to suspect the contractor‘s
ighorance.l274) Moreover, a contractor’s request for

information may serve to apprise the qovernment of his

ignorance;[27%) on the cother hand, a failure of the contractor
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to inquire may serve to confirm the government’s belief that
the contractor has obtained the information from sources
available to him.[276) Likewise, a substantial underbtid may
apprise the government that the contractor does not possess
some important information;(277) on the other hand, in one case
the fact that the contractor had bid substantially higher than
the qovernment estimate confirmed the government’s belief he
was aware of water problems at the worksite.[(278] Delivery of
an unacceptable first article may also serve to place the
government on notice of the contractor’s ignorance of
significant information.[27%]

This discussion illustrates that the determination of
whe ther the government Knew or should have Known of the
contractor‘s ignorance is dependent on an examination of all
the facte and circumstances., Moreover, it should be noted this
element interfaces heavily with the element of reasonable
reliance discussed below. That discussion will show that many
of the came factors that are used in analyzing whether the
contractor’e reliance on the government‘s silence is reasconable
or not are also used to determine whether the government Knew
orr should have Known of the contractor’e ignorance. To briefly
summarize the interface at this point, where there are no
affirmative indications to the contrary such as a contractor
request for information, an underbid, or a defective first
article, the government may cafely assume the contractor is
aware of information which is available to him through
reasconable investigation and inquiry; under the same
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circumstances, that ic it the information is available through
i investigation or inquiry, the contractor‘s reliance on the

- government‘s cilence will not be deemed reasonable.,

q 3. The Government Knew or Should Have Known of the
Signiticance of the Information to Contract Performance

It is not sufficient that the government knew or should

! have Known of the information withheld and of the contractor’s
- ighorance of this information, but it is also necessary that
the government knew or should have Known of the significance of
the information to contract performancg.[ZBO] In other words,
the government must appreciate or should have appreciated the
materiality of the information.

This requirement is implicit in the court’s decision in

Helene Curtis where it found the government was aware of the

importance of the grinding requirement to the successful
manufacture of the disinfectant. In another case already

discussed, lmperial Agricul ture Corporation v, United States,

the court concluded not only was the information regarding the
plant discoloration on a small part of the test planting in

Cuba immaterial, but its significance was also not apparent to

the government:

Assuming that what Mr, Lynn [the government‘s
researcher)] in Cuba Knew, the Government knew, its
Knowledge wae that in an insignificant portion of a
Kenaf experimental planting, a discoloration at the
tip of the leaves had occurred., It did not know that
the plants were afflicted with Collectrichum hibisci
or any other potentially ruinous diseace. It Knew
that in a later planting in Cuba in 1950 no such
discoloration occurred at the tipe of the
leaves,.[2811] - 4
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It is clear from this pacssage, that the court found that the
government did not appreciate the significance of the
discoloration nor should it have. Important to this
conclusion, although unspoken, was probably the fact it would
have taken a highly trained plant pathologist to recognize the
significance of the leaf discoloration, which was training the
government’s researcher did not have.

In a more recent board decision, Bermite Division,

(2821 the contractor complained the government withheld
information on the proper processes for making flares, The
Armed Services Board found that when the contractor ran into
difficulties it approached the government with the fact it
believed the specifications were defective and the
conversations between the government and the contractor focused
on this issue. In fact, the contractor’s difficulties did not
lie with defective specifications but with the contractor’s
production methods. The board found under these circumstances
that there was no failure to reveal superior Kknowledae on the
government‘s part as to the proper production methods because
the government did not appreciate the true source of the
contractor’s difficulties due to the contractor‘s insistence
the specifications were defective., The board stated in regard
to the element under discussion that “"one factor to be
concsidered in determining whether the Government had an
obligation to provide information to the contractor is the
Government’e understanding of the importance of the
information"[(283] which, because of the facts of the case, had
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not been shown.

It should be cobserved that whether the government Knew
or should have Known of the information’s significance to
contract performance is not often litigated in superior
Knowledge cases. Thie is because once the government is shown
to Know or should have Known of the information, its

materiality ie usually very clear.
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D. The Failure to Disclose Must Cause Reliance

The discussion so far has focused on the requirement of
the contractor to show that factual information material to
contract performance was not disclosed, and that the government
Knhew or should have Known of the information, its significance
to contract performance and the contractor‘s ignorance of the
information. Additionally, to be entitled to recovery the
contractor must show the remaining elements of superior
knowledge. One of thece elements ies that the failure to
disclose caused contractor reliance.

To establish cavsation, the contracter will have to
show that had he been aware of the information he would have
chosen a different course of action.[284] In the worde of one
recent board decision, the contractor will have to show "that
it planned its operatione in accordance with the information
available to it and the withheld information would have caused
it to have adopted & different approach."[28%5]

This requirement is illustrated by Helene Curtis

Industries. As was discussed above, the contractor’e second
claim for failure to disclose information related to the
practice of the supplier of the raw chemical to mix praduction
batches before shipment. The court found that the government
was not aware of this practice and, therefore, was not aquilty
of any failure to disclose information. However, the court did
find that even though the government did not kKnow of the
cross-mixing of batches it did know that each individual
production batch differed from the other and also Knew that it
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was important that the batches that were refined into the final
product be homogeneous within themselives. Although these facts
were not revealed to the contractor, the court found the
failure to do so was not actionable because the information if
revealed would not have ascisted the contractor in discovering
the cross-mixing of the batches by the supplier. The court was
aided in ite conclusion by the fact the contractor discovered
soon after commencing contract performance that the production
batches differed between each other and that it was necessary
for each batch processed to be homogeneous within itself, but
neverthelecss did not discover for many more monthe the fact
that the supplier was cross-mixing batches prior to shipment.
Therefore, the facts possessed by the government if revealed
would not have led to the discovery of the cross-mixing and,
thue, would not have caused the contractor to adopt a different
course of action toward contract performance.

A few words chould be devoted to comparing the
causation elements of superior Knowledge and misrepresentation.
1t wae discussed in the causation section in the
misrepresentation chapter that the contractor had to show that
the representation induced him to follow a course of action
that he would not have otherwise followed. Because superior
knowledge deals with the failure to communicate when there is
an obligation to do so, and not an erroneous communication as
in misrepresentation, the causation element in superior
knowledge is precisely the converse of what it is in
misrepresentation. That ie, the essence of the contractor’s

-page 163~




S -

complaint in superior Knowledge is not that he has followed a
course of action he would not have otherwise followed based
upon the inducement of a representation but, rather, that he
hae followed a course of action he would have normally
followed, and the government should have prevented this by
revealing facts Known only to it which would have dissuaded the
contractor from that course of action in favor of another,

The causation elements of both theories compare because
the course of action the contractor would have followed in a
superior Knowledge case if apprised of the facts is the same as
would have occurred in misrepresentation had it not been for
the inducement of the false representation. That is, in most
superior Knowledqge cacses the contractor if apprised of the
facts would have adjusted his bid accordingly;(286] in some
caces he could have made & relatively coet free adjustment in
performance;[( 2871 in a few number of cases the contractor might
not have bid at al).[288&)

The causation element of both superior know)ledge and
misrepresentation also compare because the contractor will not
be deemed to have been miesled when he actually possesses the

information withheld from him.[(289] Helene Curtis Industries

v. Unjited Statee again illustrates this proposition. There

were actually two contracts for disinfectant involved in this
case with award occurring approximately six monthe apart, When
the first contract was awarded, the contractor did not Know of
the grinding requirement; by the award of the second contract
it had discovered the necescsity for grinding. However, for some
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inexplicable reason, it did not attempt to adjust or withdraw
ite bid on the second contract. The court concluded that the
contractor under these circumstances was entitled to the
additional coste for grinding incurred under the first contract
but not under the second contract because "it was no longer

micled."{290) The pattern of Helene Curtis, that is, where the

contractor is denied recovery because it possesses the
information not disclosed by the govermnment, has been repeated
in other cases.[2%1] The rationale in these superior knowledge
cases for not finding reliance when the contractor poescecsces
actual knowledge of the information withheld is the same as it
ie in misrepresentation: possession of the actual facts is
persvasive evidence from which it may be inferred the
contractor did not rely on the government’s withholding.

It should be noted that a contractor will be deemed to
Know the information withheld by the govermment even if it does
not have precisely all the information the government poscsesces
ae long as the information it doez possese is sufficient to
provide a generally accurate picture of the information

withheld.[292]

Finally, the cavsation elements of superior Knowledge
and misrepresentation compare because of the requirement that
the information withheld or reprecsented be material. As was
discussed above in this chapter in regard to materiality,
information which is determined to be material to contract
performance raises a presumption that it caused contractor
reliance., 0OFf cource, in misreprecentation as discussed in
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Chapter {1, information which ies material and represented to the
contractor also raises the presumption that it induced his
reliance.

E. The Reasonableneses of the Contractor‘s Reliance

It is not sufficient that the contractor show the
government has failed to reveal material factual information,
where the government knew or should have Known of the
information, the significance of the information to contract
performance and the contractor‘s ignorance of the information,
and the failure to disclose has caused the contractor to rely.
The contractor must also establish that his reliance on the
government s failure to disclose was reasonable.[293)] By this,
it is meant the contractor must show he had no reason to Know
of the information withheld by the govermnment. This reasonable
reliance element serves the same function in superior Knowledge
as it does in micreprecsentationy that is, it acte defencsively
to prevent the reallocation of the risk from a fixed-price
contractor to the government where unanticipated difficulties
in contract performance are due to the government’s failure to
disclose information.

The differences between superior kKnowledge and
misrepresentation theory become most evident in the subsequent
discussion of the reasonable reliance element in this section.
To summarize at this point, the discussion in the
misrepresentation chapter revealed that the government‘s
representation as to a matter relieved the contractor of the
burden to investigate that matter unless the representation was
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effectively dieclaimed or there were affirmative indications

providing a warning that inquiry was necessary. Because -
superior Knowledae does not involve a representation, but

rather the absence of any representation, there is no operative

rule which relieves the contractor of the obligation to -fﬁ
investigate all contingencies which may be reasonably involved

in contract performance. Therefore, the courts and boards say

the duty to investigate in superior Knowledge cases is greater

than in misrepresentation cases.[294) Moreover, the absence of

a representation means that the nettlesome problems of

disclaimers does not arise in superior Knowledge cases as -
occurs in misrepresentation since there is nothing to disclaim,
Additionally, the presence of an affirmative indication does

not play the same significant role in superior Knowledge as it -
does in misrepresentation since an affirmative indication of a
potential trouble spot in a superior Knowledge case merely

serves to underscore the contractor’s already existing duty to

investigate. These various aspects of the reasonable reliance
requirement in superior Knowledge cases will be discussed in
this section,
1. The General Rules Relating to Reasonabtle Reliance

The general rule which is followed in superior
Knowledge cacsecs as it relates to reasonable reliance is that
the contractor will be imputed with all the Knowledge that
could have been discovered as the result of a reasonable
investigation of the matters related to contract

performance.[295) As the Court of Claime hae said in one case,

PRTGrE Y SPDOOTRE S S N P
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"the corollary of the Curtie rule is that the Government is
under no duty to volunteer information in its files if the
contractor can reasonably be expected to seek and obtain the
facts elsewhere...."[294]1 Conceptually, this general rule
means the contractor ie recsponsible for two things: first, he
must anticipate the potential trouble spots which may arise
during contract performance; secondly, he must conduct an
adequate investigation of these matters. If the information
Wi thheld wae discoverable through investigation, the
contractor’s reliance on the qovernment’s failure to disclose
the information will not be reasonable because he will be
imputed with knowledge of the information; therefore, he will
have failed to establish this element and he will not be able
to recover under superior Knowledqe theory.[297]

Like &1l situations which impute Knowledge on the basis
of what should have been Known, this element is very dependent
on an analysics of all the facte and circumstances surrounding
the contract., Whether the contractor‘s investigation has been
adequate may depend on man) things; included therein ie his
experience, the availability of the information sought, the
time available for inquiry, and the presence of any affirmative
factors giving warning of the need to investigate into a

specific matter, These factore will be discussed in seriatim.

One factor taken into consideration by the courts and
boarde in determining whether an adequate investigation would
lead a contractor to information withheid by the government is
the contractor‘e experience. For example, in several cases the
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contractor’s previcus experience through prior contracts
relating to the same matter as the contract in question was
utitlized in reaching the conclusicon the contractor should have
been aware of the information withheld.[298] The rationale of
these decisions is that because of his pricr experience the
contractor was in a particularly good position to ferret out on
his own the information he claimed was improperly withheld. On
the other hand, where the contractor had no prior experience,
this factor hacs been used to determine that there was no reason
to know of the information withheld.[299) The rationale of
this line of decisions is that becauce of his lack of
experience the contractor was in a poor position to ferret out
on his own information that was withheld from him.

The contractor’s prior contractual experience may also
be such as to show that he should not have been aware of
information that otherwise he would have been charged with.

For example, in one case where a contractor enountered water in
excavating for a sewer adjacent to a targe bay the contractor
was not charged with knowledge that water would be encountered
during the digaing (which was normal for work conducted next to
sizeable bodies of water) because it recently had constructed
another sewer in the immediate vicinity and encountered no
water,[300)

The experience criteria does not relate merely to prior
contracts, which is in the nature of lay experience, but also
expertise from special training and education. For example,
one case has held that a contracteor should have been aware of
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information because it had the in-house engineering expertise

to duplicate the same analyeis pursued by the government in

2 M

discovering the information the contractor claimed was
improperly withheld.[ 3011}

_ Finally, contractor experience is not considered in a
vacuum; rather, to be charged with knowledge because of its
experience, the contractor’s experience must pertain to the

h area to which the information withheld relates, For example,
1 where the government withheld information which was the result

t of its research and development efforts, the contractor was

deemed not to be recponcsible for Knowing of the information
since all its experience was in the production area,[302]

The rule to be drawn from these cases appears to be
that an experienced contractor will be held to know information
which a less experienced contractor will not be deemed to Know,
Al though this may have some logic to it, as a matter of
procurement policy it ie not clear why this should be so. 14
an inexperienced bidder holds himself out as competent to
perform a contract, which he in effect does when he bids on a
Job, then he should be judged by the standards of what the
reasonably experienced contractor would know; likewise a
contractor who is very experienced should not be held to a
higher standard than existe for the reasonably experienced
contractor. To hold otherwise, in effect makes the duty of
disclosure & eliding scale with the duty ricsing in propartion
to the relative incompetency of the contractor because of his
inexperience.
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Other factors besides experience enter into the
determination of what a contractor should Know from an adequate
investigation. One factor which enters the equation is the
availability of the information. Where the information is
available to the contractor, he will be deemed to Know it;
where it ie not, he will not be imputed with the Knowledage.
Availability, for example, is often cited as a factor in cases
involving technical information. Thus, the contractor’s
superior Knowledge claim has been denied where the technical
information withheld from him wae available as a matter of
general Knowledge in his industry,[303) or in the published
technical and academic literature.[304]) Moreover, these rules
apply to more than technical information and, therefore,
superior Knowledge claime have been lost where the
non—-technical information withheld was available in the
industry(305) or from other scurces.[30&) The rationale of
these cacses ies that if information is readily available from
sources at hand, then the contractor will be expected to avail
himself of them; if it is not, the same expectationes do not
pertain.

Ancother factor which is involved in the determinaticon
of what a contractor will be deemed to know is the time
available for investigation. Where the time between the
solicitation and when the bids are due is short, a contractor s
obligation to investigate ie commensurately lecsened.[207) The
obvious reason for this rule is that the contractor may be
expected only to do what is reasonable in the time alloted by
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the government.

In addition to the factore discussed above, the
contractor’s obligation to conduct an investigation may be
affected by the presence of an affirmative indication in the
contracting environment which warns him to investigate certain
matters in greater detail thamn he might otherwise da. The term
affirmative indication is used in this context in the same

manner ac it was in misrepresentation. That ie, an affirmative

r
* indication is something which exists in the contracting
environment which warne the contractor of the need to inquire
> into a certain area.
One of the most frequent affirmative indications in
superior Knowledge cases which apprises a contractor to direct
i thquiries into a certain subject matter is language contained
in the solicitation or contract documents. The Armed Services
Board’s decision in Kautman DeDell Printing, Inc. [308&)
i illustrates this well. The contract in this case was for
uniquely designed and cut matchbocke which were used by Marine
Corpe recruiters for advertisement. The IFB contained a sample
> matchbook which stated on the inside cover, "The Jewelite
| Match, Manufactured by Universal Match, Pat.No. 137983." The
contractor intended to actually procure the matchbooks from &
. manufacturer since it was only a printing and duplicating firm.
Because of thie, it forwarded the IFEB prior to bidding to a
matchbook manufacturer, Diamond, and obtained a quote for the
. manufacture of the booke. After award, Diamond indicated
because of the unique cut which required a special die it could ]
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not in fact manufacture the books and withdrew its quote. The
contractor then discovered because of the unique cut of the
matchbook only one manufacturer, Universal, was capablie of
producing the item and Universal was unwilling to provide books
to the contractor to fulfill the contract. The contract was
terminated for default which the contractor appealed alleging
that its default was caused by the government‘s failure to
diesclose that only one manufacturer was capable of producing
the books. The board concluded that the contractor had not
establiehed & superior Knowledge claim because “"the legend and
patent information on the sample matchbook cover alerted all
potential biddere to the poesibility that, at least in its
development, something about it was unique to Universal ,"[309]
Therefore, the board held the contractor thue warned was
obligated to inquire specifically of Universal regarding
available manufacturing techniquee and equipment and, if it had
done so, would have learned of the special die required. It
should be obeserved that the board found despite the information
on the cover that Univercal did not have exclusive patent
righte in the book“e decign.

The Kaufman DeDell case, and the others like it in this

area which deal with warninge in the esclicitaton or contract
documents, reveal that the warning provided to the contractor
need not specifically identify the information withheld but
only must provide sufficient facts to apprise the contractor of
the need to inquire further.[310) Thus, in ancother case, &
provision in a contract to improve an electrical system at a
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Naval yvard which prohibited the mixing of copper and aluminum
wire was held to be sufficient to warn the contractor the
existing system possibly contained substantial amounts of
copper wire,[311) Moreover, the warning provided does not need
to be a model of ctarity. This can be gleaned from the board’s
conclusion that the legend and patent information in the

Kaufman DeDell case was adequate to warn the contractor it

should make inquiriee about the manufacturing techniques and

equipment, Finally, Kauftman DeDell illustrates that an

affirmative indication can raise the requiremente for what
otherwicse may be an adequate investigation. For example, the
contractor in this case before bidding sent the IFE to an
experienced manufacturer of matchbooks and received a quote for
their production, Under these circumstances, and in the
absence of anything which counselled for a more detailed
investigation, this would seem to concstitute an adequate
investigation of whether the matchbook was generally capable of
manufacture. However, in the board’e view the legend and
patent information made a more detailed and comprehensive
inquiry necessary,

Addi tionxlly, ac another type of affirmative
indication or warning sometimes contained in contract
provisione, the type of epecifications used by the government
to describe the contract work in the solicitation or contract
documente may suffice to give the contractor warning teo
investigate certain matters. For example, where the
contractor’e complaint ie that the government has failed to
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reveal the true nature and complexity of the work involved, it
has been held that where the contract contains design and not
performance specifications the contractor should have been
aware of what was involved,[312]

Warnings may also be provided to the contractar by the
government in other than the solicitation or contract
documents., For example, in ancther case a notation placed on
government approved shop drawings by government personnel that
the contractor should check all field measuremente was held
sufficient to warn the contractor that the prefabricated
bathtub wxll linerse he was to install in government housing
would not fit because the bathtub faucets were at heights
inconsistent with the liner design.[313] Thics case also
illustrates a point just mentioned above in connection with the
discussion of warnings provided by solicitation or contract
documents which is to be effective a warning need not identity
with precicion the information withheld or be a model of
clarity. The board in this cacse recognized this when it said
"[idt is unfortunate that the specific problem encountered by
the government wasn‘t detailed with greater specificity” but it
concluded “"the government doees not have a legal duty to share
with the contractor every bit of information it has about the
item in quecstion."(3214)

Addi tionally, the qovernment may gQive warnings apart
from the solicitation or contract documents in other ways. For
example, the government’s requecst for a bid confirmation has
been held to warn the contractor that it has not fully
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considered what would be involved in the performance under the ]

contract.[(315) ,;1

- T
P -2 O

The cases discucssed have dealt with affirmative o

indications where the government has provided a warning in the

PR

solicitation or contract documents or by some other means such -

as a notation on shop drawings or a bid confirmation request.

As delphic as the warnings may be at times, these cases are
distinguished by the fact the warning is provided directly to -
the contractor, Another type of affirmative indication where L
the government may be said to provide a warning to the
contractor ie when it refers him to other information which -

would apprise him of potential problems. In Hunt and Willet,

Inc. v, United States, [314] for example, the contract was for

dam construction. The work site was surrounded by a steep hill -—4
which wae comprised of fractured and jointed rock. Thie caused
excessive raveling which endangered the workmen below and
caueed the contractor to conduct scaling operatione to dislodge
rock that was sufficiently loose toc fall on the work. The
contractor claimed for his scaling coste alleging the
government had withheld knowledge it had about the raveling &
problem but the Court of Claims held that the contractor should
have been aware of the problem. Significant to this conclusion
wae a contract statement that fault and joint systeme were
known to exist but were not represented on the contract

drawings. The court held that had the contractor pursued the

A 4 a4 4

reference to the government’s knowledge of joint and fault
systeme it would have been provided a gecloqic report on the
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structure of the slope which would have warned of the
possibility of raveling. The court concluded the “contractor
cannot call himself misled unless he has consulted the relevant
Government information to which he is directed by the contract,
specifications, and invitation to bid."[317) This rule, that
reference to data existing outside the solicitation or contract
documents is sufficient to impute the contractor with knowledge
of the warnings provided therein, has been followed in other
cases.[318)

It should be noted that affirmative indications will
not be deemed to give the contractor notice of potential
problems when the indicatione to be properly interpreted
require expertise beyond that normally possessed by the
contractor. For example, in one case a contractor was not
deemed to be warned of possible water problems at an excavation
cite where the government boring loge revealed certain soil
characteristice because to calculate water flow from thece
characteristice would have required scientific experticse and

the use of permeability coefficients.[31%]

It should also be observed that affirmative indicaticns

do not always work against the contractor‘s interest but may in
fact be a two-edged sword. For example, in one case a
contractor took over a contract from a defaulting competitor
shortly after the contractor had submitted a bid on the
contract but had lost the award to the competitor.[320]1 In the
interim, from the time of commencement of performance to
default, the government had made certain change orders which
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had to be implemented by a certain date. Neither the
aovernment nor the defaulting competitor told the contractor of
the change orders. When the contractor discovered the change
orders soon after taking over the contract, it only had a short
period of time remaining to implement them which caused it to
make extracordinary efforte to meet the deadline. The
contractor claimed for its extra costs in having to implement
the change orders in minimum time alleging the government
should have revealed the change orders prior to the contractor
assuming the contract. The board found that the contractor was
entitled to its extra costs under a superior Knowledge theory.
It observed that since the contractor was an unsuccessful
bidder on the same contract and took over porformance shortly
after losing the award, he was entitled tc assume the contract
was the same as the one on which he bid unless there were
indicatione to the contrary. This is an example, then, of
where the absence of any affirmative indicationg indicating
otherwise made the contractor‘s lack of an investigation as to

an assumed fact reasonable.

Another case concerned a contract tc complete & vessel
which had been damaged during construction by a hurricane.[(321]
A previous contract had been let to clean the vecssel of starm
debris in preparation for the completion contract. In bidding
on the completion contract, the completion contractor inspected
the vessel, after the clean-up contractor had finished, except
for the piping which inspection was omitted because of the neat
appearance of the vessel. When the completion contractor beqon
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work, he discovered the clean-up contractor had not cleared
sand and mud from the piping; moreover, he discovered the
government‘'s acceptance inspection under the clean~up contract
had skipped the piping to save time, The contractor claimed
for the added costs of cleaning the pipes alleging the
government failed to reveal the cursory nature of its
acceptance inspection which, i¥f Known, would have caused the
F contractor to incpect the pipina. The board granted the claim
and found that the contractor was not remiss in foregoing an
incpection of the piping because the neat appearance of the
? vessel in conjunction with the fact that the clean-up contract
) had just been completed, and the work accepted thereunder, made
it reasonable to conclude the piping was properly cleared,
This case serves as an example, then, of how the presence of
affirmative indications may relieve a contractor of the
obligation to inquire,.

These two casee illustrate what was said &t the
beginning of this section. Whether an investigation is deemed

adequate will depend aon all the facte and circumstances,

Affirmative indications normally serve to warn the contractor

e muet investigate certain areas and, thereby, increace the
obligation to inquire, but ther may also in some instances work

conversely to excusee an investigation into a matter.

'w——nv v
1
A

2., Site Investigations
A few worde chould be devoted to the requirement of ]

site investigations since so many contracts in the superior

rynars p——
IR NASADS
I
o

Knowledge arex concern construction, renovation or 1

-page 179-




)

"Trvv.ﬁv~vvv'

S

rehabilitation work which ie done on and involves government

property. In these types of contracts, the general rule that a -

contractor ascerting a superior Knowledge claim must establish

he has conducted a reasonable investigation of all matters

relating to contract performance would in iteself require that -
an investigation of the work site in regard to all pertinent

aspects be conducted.l[32Z] Nevertheless, the government

generally supplements this obligation, as was discussed in the
miereprecentation chapter, by placing & site investigation

clause in the contract which requires the contractor to

invecstigate the work site,[322) Effectively, then, whether the -
source of the duty is viewed as the general duty to investigate

all mattere relevant to contraxct performance imposed by

superior knowledge theory or a specific contract clause, the -

contractor will be obligated to conduct a site inspection in
these types of contracts to the extent it is pertinent to
matters which may arise during contract performance.

The rules as to site inspections follow the rules
discuseed above which pertain to superior Knowledge cases
generally. Therefore, a contractor will be imputed with all
Knowledge which is discoverable through a rexsonable site
inspection and thie will defeat his recovery under superior
knowledge theory if the information he complains was withheld
was thus discoverable.[324) The emphasis is on a reasonable
site incpection. A reacscnable site investigation may include
not only an on scene examination, but inquiries made to
individuals Knewledgeable about the eite.[325) 0On the other
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hand, the contractor will only be imputed with Knowledge that
would be discoverable by an ordinary contractor and will not be
deemed to Know that which wae only discoverable by an

expert.l{ 3261 Moreover, the contractor will not be held
responcible for latent or hidden problems,(327) problems where
the bidding time is insufficient for adequate exploration,(328]
or problems that are discoverable only through extracrdinary
and unreasonable effort.[(3291]

Ac wase discussed above, the use of the standard site
investigation clause does not appear to add anything to the
contractor’s already existing obligation under superior
knowledge theory to conduct a reasonable investigation of the
site of the work. However, the use of a non-standard site
investigation clause may increase the requirement of what will
constitute an adequate site investigation as is illustrated by

Ambrose-~Auqusterfer Corporation v. United States. (3303 The

contract in this case was for the installation of central air
conditioning in a very large post office. The post office
contained five floore, a penthouse and a basement, each flooar
was four and one-half acres in area and the building contained
approximately 20,000 light fixtures., The contract plans dig
not show that over two thoucand light fixtures were attached to
ducte that would have to be removed as part of the contract
work to install the air conditioning system; therefore, the
coentractor did not anticipate having to remove, recircuit and
rehang these fixturecs as part of the air conditioning
installation. The contract contained three separate provisions
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admonishing that a site inspection be conducted. These clauses
served to defeat the contractor’s claim that the government had -
withheld superior Knowiedge about the nececssary removal and

reinstallation of the light fixtures. The Court of Claims

LBEk A Seh 20 ey

- observed in this respect: -

Involved here are three specific admonitions to
investigate and determine building conditione at the
site....[Hlere plaintiff was not confronted with only
& a boilerplate inspection provision concealed in a
E printed form, but was also enjoined specifically in -
two particular specification sections to investigate

and determine building conditions.
3 " s

«2:1N thie contract, the site inspection
provisions were not inserted routinely as a matter of
course, as we already stated. Accordingly, our -
expanded view of the purpose of a site inspection, in .
contrast to plaintiff‘s view, in the circumstances of
this case is entirely permissible. Therefore,
plaintiff, as the Board found, should have Known
about the fixture problem....[3311]

The conclusion to be drawn from this case ie that non-standard

site inspection clauses which are prominently displayed will

enhance the type of inepection that will be concsidered adequate
under the circumstances. For example, it is somewhat dubious
that even with the normal obligation to investiqate in superior
kKnowledge casee it would be expected the contractor would have
picked out come 2,000 fixtures for removal, recircuiting and
rehanging from approximately 20,000 fixtures located in a seven
story building where each story covered acres of space. i
However, the passage above shows the unconventional use of the
cite investigation clauces in thie case resulted in an
"expanded view" of the site inspection requirements such that
the contractor was expected to make & more strenucus
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investigation than normal.

Y
.

kj The Ambrose-Auqusterfer case illustrates that the use

of the site investigation clause in the way that was done in

that case can result in an affirmative indication warning the
' contractor that his investigation must be conducted more

.- carefully than normally., In essence, the site investigation

clauses in this case and the way they were utilized resulted in

a mescaqe to the contractor that the full scope of the work
could only be totally appreciated from a detailed and
comprehensive investigation of the work cite above and beyond
that which might otherwise be conducted. Moreover, this case

is much like the Humt and Willet case discussed above where the

contract documents referred the contractor to other information
which would warn him of potential problems in the performance
of the contract. Here, the site investigation clauses referred
the contractor to the work site for a full description and
appreciation of the extent of the work inveolved under the

contract.
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2. Factors Affecting the General Reasonable Reliance Rules
The rule in superior knowliedge theory that the
contractor‘s reliance on the govermrment’s failure to dicsclose
information will not be held toc be reasonable where the
contractor has not made an investigation of all matters

pertinent to contract performance, and the information was
discoverable through such an investigation, may be altered in

certain situations. The situations are where a representation
ie involved, a balancing between the failure to disclose and
the contractor‘s failure to adequately investigate occure and
where an implied duty to communicate is found. Thecse will be
discussed in turn below.

In some respects, misrepresentation and superior
Knowledge can be concsidered different sides of the same coin.
For example, in a case where there is an erronecus
representation a court or board may choose to analyze the case
veing misrepresentation theory or, &lternatively, treat the
case as involving a government failure to disciose that the
reprecsentation ie false in which case superior Knowledge theory
is used. When a false representation ie involved,
misrepresentation ie the proper theory to select and in the
vast majority of cases this is how the facts will be analyzed.
In some caces, however, superior Knowledge may be selected acs
the theory. 1If this occurs, the gquestion arises as to what
impact the representation has on the contractor‘s qeneral duty
under superior knowledge to investigate matters relevant to
contract performance. Ae the discussion in the

-paqe 184-




misrepresentation chapter revealed, a representation normalily
relieves the contractor of any obligation to investig-te those
mattere as to which the representation relates; in csuperior
Knowledge, on the other hand since no representation is
generally invelved, the contractor ie obligated to investigate
all matters pertinent to contract performance. It is this
dichotomy between misrepresentation and superior Knowledge
theory which comes to the forefront when a case which is
properly analyzed in misrepresentation terms is decided using
superior Knowledge theory.

The rule that is followed when what is essentially a
misrepresentation case is analyzed in s:perior knowledge terms
ie that the representation will generally relieve the
contractor of his duty to inquire as to the matterse represented
to the came extent it does in misrepresentation. This ie
illustrated by two recent decisions.

In Lear Seigler, lnc., [332) the contract was for the

manufacture of fighter wing tanks. The contract was a
production contract following a research and development
contract for the same item. The contract documents contained
very specific drawinge of the forgings for the wing tank frames
which contained no notation of anything unique about their
manufacture, Unknown to the production contractor, the
previous research and development contractor had discovered the
process used in making the frame forgings was so unique that it
found it had to extend the state of the art in forqing science
to manufacture the tanks. Although the government knew this,
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it did not inform the production contractor. When the
production contractor undertook to perform the production
contract, he encountered the same difficulties and had to
recreate the science used to produce the earlier tanks. The
production contractor then made a claim for its increased costs
emploring superior Knowledge theory alleging the government
should have revealed the forging problems under the research
and development contract. In addressing the question of
whether the contractor should have been aware of this
information, the Armed Services Board concluded "when viewed in
the context of the government‘s detailed decign of a product of
which 1,000 had already been produced by GDC [ the research and
developement contractor) it is clear that appellant was not
disposed to inquire of the existence of research and
development probleme."[333) The board found, in other words,
that the detailed design contained in the contract drawings
with no indication of unique production problems in the context
of a follow on production contract impliedly represented the
contract was a straight production contract. This implied
representation relieved the contractor of the obligation to
investigate to see if the facte were otherwise.

In Pacific Western Construction, Inc., (3341 the

contract was for road work. Part of the work required the
contractor toc provide suitable soil from a government pit for
the road base. The contract documentes contained
representations that the soil was basically clay free which was
necesegary to make it suvitable, In fact, thie was not true as
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the government representatives well Knew. This fact could have
been easily discovered by inquiries to other contractors who
had used the pit for the same purposes or by a close
examination of the pit itself, but the contractor did neither,
When the contractor discovered he was using unsuitable soil, he
had to repair part of the work alreadry done and work was
extended into another construction season beécause of delays.
The contractor made a claim utilizing superior Knowledge theory
for its increased costs due to the qgovernment’s failure to
reveal the true nature of the scil in the pit. The Department
of Transportation Board found that under the circumstances the
contractor was entitled to recover and that it should not have
Known of the characteristice of the soils from the pit
"Iblecause the contract documents and soils data clearly
indicated that clay was not a problem"[338]) which relieved it
of any cobligation to pursue this matter.

These cacsee and othersf{336] illustrate that when a
misrepresentation case ic analyzed from . superior Knowledge
standpoint the element of reasonable reliance as it normally
exists in superior Knowledge will be altered to reflect the
approach taken toward reasonable reliance in misrepresentaticon
cases., That is, the contractor will normaily be able to rely
on what ie represented without confirming its accuracy even
though he has pursued a superior Knowledge theory. This
alteration ie sensible becauce it adde logical symmetry to a
superior Knowledge case that should have been analyzed in
misrepresentation terme to begin with,
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Not only will the analysie of a case using superior

knowledge theory that should have been analyzed using

"misrepresentation theory affect the usual rules as to what

constitutes reasonable reliance in superior Knowledge cases,
but on cccasion in superior Knowledge cases an approach is
taken toward the reasonable reliance element which balances it
against the failure to disclose element again resulting in an
alteration of the usual reasonable reliance rules.

@a recent Armed Services Board decision in Joseph A.

Cairone, Inc. reflects this.[337) The contractor in this case

was to build foundatione for a press and furnace at the
Frankford Arsenal in Philadelphia, Pennsylvania. The bid
package contained boring data which indicated water had been
encountered at the site but the contractor, based upon his
prior experience in construction in the area, decided that
large amounts of water would not be a problem and did not
pursue the warning provided by the boring data. In fact, the
government Knew for certain that a serious water problem
exieted in the area because of recent work done by another
contractor, McFadden, Inc., just forty feet from the site where
the foundaticons were to be constructed, but it did not inform
the bidders of this. Once construction commenced, the
contractor encountered water in such large quantities that it
had to undertake expensive dewatering procedures to complete
the work, 1t claimed for ite added costs due to the dewatering
on the theory that the government failed to reveal its superior
Knewledge about the extent of the water probtlem., The board
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found entitlement to recovery. On the issue of the
reasonableness of the contractor’s reliance, the board observed
that appellant ehould have made inquiries regarding the water
problem given the information in the boring logs but conctuded
"that any duty to inquire on appellant‘s part is overcome by
the Government’s failure to alert bidders to the McFadden
experience."[338) In other words, the board balanced the
government‘s fault in not revealing the information with the
contractor’s fault in failing to make an adequate pre-bid
investigation as normally required by the reasonable reliance
element of supericr Knowledge theory.

The approach of the board in Cairone to balance the
government’s failure to disclose its information against the
contractor‘s failure to investigate encompascsed within the
reasonable reliance element is reflected in other decicions in
the superior Knowledge area,[33%7]1 although the vast bulk of
casec decided on supericr Knowledge theory trext the failure to
disclose and reasonable reliance elements as distinct and do
naot attempt any balancing. The difficulty of Cairogne and the
other decisions like it is that by pitting the failure to
disclose and the reasonable reliance elements againet each
other the reasonable reliance element is effectively eliminated
from superior Knowledqge analysie, Thie is reflected by Cairone
itself where some simple inquiries by the contractor of persons
familiar with the site, such as previous contractore like
McFadden, would have quickly revealed the water problem
particularly where the boring data gave a clear warning that a
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water problem poscsibly existed., The board in this case,
moreover, and the other cases in this area provided above in
the margin do not attempt to give any guidelines to determine
when the government‘s failure to disclose might not overcome
the contractor’e lack of reasonable reliance and, therefore,
when such a comparison is used as part of the analyis, it must
be concluded that the reascnable reliance element will aimost
always be eliminated. The Cairone approach, then, would
effectively relieve any contractor of the duty to inquire in
superior knowledge cases and leave the government defenseless
in situations where ite failure to disclose could eacsily have
been cured by due care on the contractor’s part. Such a rule
is undoubtedly at variance with what wase intended by the Court

of Claims in Helene Curtis and alsc leaves one with the uneasy

feeling that it ie not good procurement policy either.,
Finally, in one recent decision by the General Services

Board in Automated Servicee, Inc., [340) the reasonable reliance

requirement normally applied to superior Knowledge cases was
extencively altered by & finding of an implied duty to
conmunicate, This case involved a negotiated, fixed-price
contract to create and analyze & data base from survey forms.
When the contractor made his proposal, members of the
evaluation board were hesitant about award to the contractor
because they felt that award would over extend the contractor,
which was a small operation, and that the contractor would
encounter performance difficulties because of ite proposed data
management system which wae at variance with what previous
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contractore had used in performing the same contract., In these
regards, the contractor was contacted as to whether it had
allocated sufficient resources in terme of labor and computer
time to perform the contract and the RFP referred the bidders
to the data management sycstems that had been succesefully used
by other contractors in previously performing the contract.
Despite the reservations, however, award was made to the
contractor. The fears of the agency came to pass and the
contractor suffered a default termination which he appealed
alleging the government failed to reveal its superior Knowledge
in the form of its misgivings.

The board recoqnized that the doctrine of Helene Curtis

wae not applicable to thece facts because the contractor should
have Known of the possible problems from the information and
warnings provided regarding ite deficiencies and the
deficiencies of its proposed system. WNevertheless, the board

found that the doctrine of Helene Curtis was predicated on an

implied duty to cooperate and thic implied duty of cooperation
aleo qave rise to an implied duty to communicate under these
circumstances such that all the reservations of the government
should have been exprecsed to the contractor., The board stated
"there is an implied duty upon all parties to “lay their cards
on the table’ in the negotiation or bidding process, viz., a
duty of communication, which when complied with, would have a
salutary effect on the entire procurement from its
inception."{3411 The board concluded, therefore, that the
default termination should be converted to a termination for
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convenience.

Although the board claimed not to be applying the
superior Knowledge doctrine, the source, utility and
similarities between the government’es implied duty to disclocse
information underlying superior Knowledge theory and the
implied duty to communicate found by the board in this case are
so close that the effect of this opinion is to remake the

doctrine of Helene Curtis. In other words, this theory of an

implied duty to communicate would appear to be applicable to
precisely the same type of fact settings as would superior
knowledge-—that ic, situations where the government has not
disclosed information in its possession., This being o, it is
apparent that this implied duty to communicate works major
changes in superior Knowledge theory., For example, in regard
to the reasonable reliance requirement there is no doubt the
contractor in this case should have been aware of the potential
problems he faced. One of the problems related to his own
capabilities in terms of labor and time which he, not the
government, shouid have been the best judge of. That the
contractor should have been aware of thie problem ie further
underscored by the government‘s warning that it felt the
contractor might be overextending himself by accepting the
contract. wAnother problem related to the contractor’s proposed
data management system where again he should have been in the
best position to understand his own system’s strengths and
weaknessee. And here again the contractor was provided
specific references in the RFP to different successful systems
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used by other contractors which should have alerted him to the
potential difficulties he might encounter by attempting to use
an untried =y=tem. Therefore, under the reasonable reliance
requirement of superior Knowledge this contractor’s pre-bid
investigation of potential problems would not suffice. By
recognizing a right to relief under a theory of an implied duty
to communicate on the same facts, therefore, the board
eliminated any reasonable reliance requirement. Morecver, the
implied duty to communicate employed in this case holds the
government liable for withholding information which comprises
opinion and conjecture, and not fact, for this was clearly the
nature of the information the board felt was wrongly withheld
by the government. The earlier dicussion in this chapter set
forth the requirement for superior Knowledge that the
information withheld must pertain to material fact and not
opinion or conjecture. Therefore, the implied duty to
communicate affects superior Knowledqge theory in the failure to
disclose element acs well as the reascnabile reliance element,

The Automated Services, Inc, opinion if followed seems

to poscecse the potential to create a great deal of trouble for
the government., It is clear that it expands the concept of the
superior Knowledge doctrine, albeit in the qguise of an implied
duty to communicate, far beyond anything that was ever intended

by the Court of Claime in Helene Curtis., The government‘s duty

under this theory to supply all information no matter how
opinionated or conjectural and the contractor’se lack of
responsibility for exercising any care under the circumstances
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will serve to make the contracting process much more difficult
and burdensome from the government’s standpoint,

F. The Non-disclosure Must Cause Detriment

The final element the contractor must show to establich
an actionable superior knowledge case is that the government’s
failure to discliose information has caused him to suffer
detriment.[342] In the discussion of causation above, it was
noted that to show causation the contractor will have to
establish that he selected a course of action which was
different from the course which would have been selected had
the government revealed its Knowledge. To establish detriment,
therefore, the contractor will have to show that the course of
action that was chosen was more costly than the course of
action that would have been selected had the contractor Known
what the government Knew.[343]

Generally, the detriment element of cuperior knowledge
does not cause much litigaton. This is probably becaucse once
the contractor has shown the other elements of superior
Knowledge it is quite apparent that he has suffered detriment;
the only question is the amount of increaced costs suffered.
This element, at times however, can produce problems for the
contractor. For example, there may be a question as to whether
the detriment was caused by the government’s non-disclosure or
by some other independent cause. Thue, in one case where the
contractor alleged the contracting agency withheld its
Knowledge that another government aqency was going to raise the
guaranty rate on construction loans which allegedly caused the
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contractor to pay higher interest rates than anticipated, the
court found that the increased interest costs were not the

result of the government raising the guaranty rate but the

independent and simultanecus action of financial institutions
’h in raising the amount of interest they charged for the
loans.[3441 The court concluded, therefore, that the

contractor had not suffered any detriment from the government‘s

wi thheolding of itse information. Moreover, the facts may be
such that the detriment suffered by the contractor was caused
in part by the qovernment‘s failure to disclose ite infarmation
and in part some cother independent cause. For example, in the

Pacific Western case, discusced above in the reasonable

reliance section, the board found that part of the damages the
contractor suffered were due to the government‘s failure ta
disclose the fact the soil in the pit contained clay making it
unsuitable for rozd base; however, the board also found that
the contractor’s failure to maintain a testing program for the
scil which wae being removed from the pit contributed to the
increased costs it suffered since had this been done the soil
unsuitability would have been discovered much sooner than it
was. Under these circumstances, the board apportioned the
damages according to the cause concluding "that the respondent

should bearr those additional costs which would have been

incurred if the presence of claye had been promptly discovered
by a continuous inspection program, and all additional costs i
incurred thereafter eshculd be borne by appellant."[3495) Where 3
it is concluded that the detriment suffered by the contractor S
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was caused in part by the government’s failure to disclose
1nfdormation and in part by other causes, but the apportionment
cannot be determined with precise accuracy, the contractor will
not be denied recovery but, instead, "damages will be allowed
as in the judgment of fair men resulted from the breach."[346]
This ie often referred to a “jury-verdict-type"” decision and
results in an approximation of damages being apportioned to

each causation factor.
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G. Remedies

Once the contractor has shown &1) the elements
discussed above, he has ecstablished an actionable superior
Knowledge case. The remaining quecstion to be addresced is what
remedies are available to redress the harm suffered because of
the government’s failure to disclose ite supericor Knowledge.
The remedy situation parallels that which was discussed in the
micsreprecsentation chapter. In come superior Knowledgae casec,
the contractor'has been able to complete contract performance
despite the government'e failure to dicsclose ite Knowledge but
at a higher price than waes originally anticipated. In this
situation, the contrac‘ocr will normally be ceeking tc recover
the unanticipated performance costs. In other cases, however,
the contractor ma» not have been able to complete performance
and, therefore, he 1s seeking to overturn a default termination
of the contract, Finally, the contractor may be seeking tc
avoid his obligations under a contract where he has not yet
begqun performance. Superior Knowledge hac been held to provide
a remedy to the contractor in each of these situations.

I¥f the contractor haes been able to complete contract
performance but at a higher price than anticipated, superior
Knowledge may provide monetary reltief in one of two ways, When
brought in & court of law, the breach of the implied duty to
reveal relevant contractual information under superior
kKnowledge theory hac been held to be a breach of contract and a
damage remedy ie available.[{3247) However, ac was discussed in
the misrepresentation chapter, until the Contract Disputes Act
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of 1978 the boards of contract appeals did not have breach of
contract jurisdiction; moreover, casec that could be remedied
under contract adjustment clauses had to be brought to the
boards first with review of the record made at the board in &
court of law. The question arose, then, as to whether an
actionable superior Knowledge case could be remedied under any
of the standard contract adjustment clauses.

It ie now well established that an acticonable superior
Knowledge case may be remedied as a constructive change under
the standard changes clause contained in al)l government
contracts,.(348]1 Even though the right to a constructive change
for an actionable superior Knowledge claim is well established,
the theory upon which the constructive change is predicated is
not as clear, In a number of cases, for example, the boards
have recognized that the breach of the implied duty underlying
superior Knowledge theory will give an entitlement to a
constructive change but they have not attempted to analyze any
further the rexson why the failure to disclose amounte to &
change under the changes clause.[34%] In other cases, the
boards reason that the failure to disclose superior knowledge
is a constructive change because the specifications are
defective,[350) The rationale for this theory ie that cince
the government has failed to disclose information that it was
cbligated ta disclose and had the information been disclosed it
would have been reveaied in the contract specifications, the
omission of the information from the specifications renders
them defective.
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In addition to the changes clause, the Differing Site
Conditione clause may alsc provide a remedy in certain types of
superior Knowledge cases involving construction contracts,

This clause was dicecussed at some length in the
misrepresentation chapter. There it was observed that in the
absence of any government investigation and guarantee of
subsurface or latent physical conditions at a construction site
the government could expect to pay a premium in the form of
higher bid costs to cover the contingencies that unexpected
difficulties might be encountered while working in the earth’s
crust. As a result, the government often makes its own
investigations of the conditions and represents ite findings in
the soticitation documents and at the same time guarantees the
contractor an equitable adjustment through the Differing Site
Conditions clause for conditions that differ materially from
those represented. However, there will be timee when the
Qovernment will not choose to make a representation concerning
physical conditions at the site. 1In thece circumetances, to
avoid the premium that it might otherwise expect to pay in the
form of higher bid costs to cover the ricske, the government has
guaranteed the contractor in the second part of the Differing
Site Conditions clause an equitable adiustment for "unkKnown
phrsical conditions at the site, of an unusuail nature, which
differ materially from those ordinarily encountered and
generally recognized as inhering in work of the character
provided for in the contract."{351) The courte and boards have
established that a condition will be considered “unknown and
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unusuyal” if it is not discoverable by the contractor through a
reasonable pre-bid inspection of the work site and appropriate
inquiries.[(352)

The second part of the Differing Site Conditions clause
has obvious utility in remedring actionable superior Knowledge
claims regarding physical conditions at a construction site.
Once a contractor is in a position to establish the elements of
superior Knowledge, including the fact the information he
complains was not disclosed to him was not discoverable through
a reasonable invectigation, he has set forth a basis for
recovery under the second part of the Differing Site Conditions
clause., This is because for recovery under the second part of
the Differing Site Conditions Clause the contractor must show
that the condition wae not discoverable through reascnable
investigation, the contractor relied on the absence of any
Knowledge regarding the condition and the contractor‘s costs
were increased because of the condition.i353] These elements
are, of course, the same as the reasconable reliance, causation
and detriment elements of superior Knowledge.

A few worde cshould be devoted to the overlay and
respective utility of superior knowledge and the second part of
the Differing Site Conditions clause as theories of recovery.
To begin, to set forth a claim under the second part of the
Differing Site Conditione clause a contractor will only need to
show the three things just mentioned. Therefore, even though
he has a perfectly good superior knowledge case, if he asserte
his claim under Differing Site Conditions theory he will not
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need to show the elements of non-disclosure or culpability that
were discussed above in regard to superior Knowledge.

Moreover, the Differing Site Conditions clause also pertains to
cases where there has been no government non-disclosure and,
therefore, no actionable superior Knowledge claim. For
example, the Differing Site Conditions Clause will apply to
cases where the government as well as the contractor was
unaware of the phrysical condition at the site as long as the
condition was unknown and unusual within the meaning of the
clause.[354) Finally, the superior Knowledae doctrine will
apply to cases that the Differing Site Conditions clause is not
applicable toj that is, superior Knowledge as a theory is not
restricted to unknown or unusual physical conditions at a
construction site but ie applicable to any contracting
situation where the contractor can make out the elements
previously discussed in this chapter,

As the discussion has already suqgested, the cases
reflect that the second part of the Differing Site Conditions
clause is often used as a contract adjustment clause to remedy
situaticone which would otherwice be asserted under superior
Knowledge theory when an unknown or unusuyal physical condition
in & construction contract ie concerned.[355]

Superior knowledge has also been remedied under the
Suspension of Work clauee where the qovernment’s failure to
disclose the Knowledge it possessed resulted in delays in the
contractor‘s performance of the contract work,[3%54)

A superior Knowledge claim, then, may be remedied under
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several of the standard contract adjustment clauses found in
government contracte, Since the Contract Disputes Act of 197&,
the boards of contract appeals have had jurisdiction to hear
breach of contract claime. While a contractor might prefer in
some cases to elect to assert a breach of contract theory as a
remedy for the government’s failure to disclose superior
Knowledge, as opposed to an equitable adjustment because of the
notice requirements under the clauses and the applicability of
the cost principles to equitable adjustments, the Johnson and

Scon Erectors case discussed in the misrepresentation chapter in

the remedies section would appear to preclude this election
when & contract adjustment clause is available.

In addition to situations where the contractor has been
able to complete the contract work, althcugh at a higher price
than anticipated because of the government’s failure to
dieclose ite superior Knowledge, there are other instances
where the contractor has not been able to perform the contract
work and has suffered a detault termination. Where the
contractor is able to show that the default is due to the
government’s failure to disclose ite superior Knowledge, the
default termination has been converted to a termination for
convenience.[357) The theory underlying these cases seems to
be that the contract is impossible to perform given the
contractor‘s planned course of action in light of the
information available to him which did not include the
information withheld by the government. If the government had
revealed its information, the contractor then would have been
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able to make changes in his planned course of contract
performance such that performance would have been possitle or,

alternatively, would have elected not to bid on the contract at

all. Under these circumstances, the risk of impossibility lies

with the government because of its failure to disclose the
needed information and, therefore, the contractor‘s default is
for causes beryond the contractor‘s control as that term is
employed within the standard default clauses.

Besides a money remedr or serving as a means to convert
& detault termination into a convenience termination, superiocor
Knowledge may provide other avenues of relief. For example, in

Hildebrand and Day [3%&) the contractor was entitied to

recission of his contract when he discovered shortly after
award and before commencement of performance that the arex
where the contract was to be performed had been sprared by the
government with a potentially dangerous chemical, The

Agricul ture Board of Contract Appeals ob’'erved that the
non-disclosure created a voidable contract which gave the
contractor the option of ratifying the contract and performing
it or treating it as void in which case the contractor was
entitled to be restored to the status guo ante. It appears
from the facts and circumstances of this case for the right of
recission to apply the information withheld must be material
and the election to void the contract must be made immediately
upon discovering the non-disclosure. 11 the election is not
made immediately, the contractor rune the riek of affirming the
contract through partial performance. Finally, the failure to

-page 203-




disclose information may be grounds upon which to cancel a

¢
k solicitation.[35%9)
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drawings—-American Structures, Inc., 75-1 BCA 11,283 (1975
(character of sewer; contract drawinge); Ames—-Ennis, Inc., 73-2
BCA 10,113 (1973) (location of water lines; contract
specifications); Arcole Midwest Corp. v. United States, 125 Ct,
Cl. 818, 113 F.Supp. 278 (1953) (availability of electric
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contract drawing?; Brand S, Roofing, 82-1 BCA 15,513 (1982)
(length of buildings to be rocfed; contract specifications)
Chance Construction Co., Inc., 82-2 BCA 16,084 (1982) (crown on
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to be dredged; contract specifications?>; GTS Company, Inc.,
78-2 BCA 12,429 (1978) (height of streambed; contract
specifications?; Kaplan, Inc., 82-1 BCA 15,503 (1982)
(condition of fender pilee; contract plans); Klefstad
Engineering Co., Inc., 68-2 BCA 7254 (1968) (location of

soffite; design drawings); Levering & Garriques Co, v, Unjted

States, supra note 2 (information obtained from academy pubiic
worke officer wae all the information the government had on
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contract plamne); Ruff v, United States, supra note 2 (presence

of excavated basement; contract specifications)>; Spiers, Inc.
v, United States, 155 Ct. Cl1. é14 (1961) (measurements;

contract specifications); Sturm Craft Company, Inc., 83-1 BChA
14,454 (19832) (thicknese of concrete pad; contract drawings>;

Summit Timber Co. v, United States, supra note 12 (accuracy of

boundary lines; prospectus and sale map).

€. Representations as to other matters affecting contract
performance: A Rand Corp., supra note 45 (stakes represent
correct site location; post—award site visit); Baifield

Industries, Inc,, supra note é1 (condition of equipment;

solicitation documents?; Bay Asphalt Paving Co., supra note 47

(seal coat requirement woulgd be deleted from sclicitation; from
project engineer before award’>; Blackhawk Hoteiles Co., &8-2 BCa
7245 (1948) (applicability of minimum wage law: letter
supplementing solicitation)>; California Shipbuildinag and Dry
Dock Co., ?78-1 BCA 13,148 (1978 (location of removed items;
contract specifications)>i Environmental Tectonics Corp., 79-1
BCA 13,794 (1979) (design details of communication syetem would
meet performance specifications; during contract neqotiations)

Firectone Tire & Rubber Co. v, United Statee, supra note 47

(machinability of metal; at bidders’ conference); Glasgow
Ascsociates v, United States, 203 Ct. C1, S32, 495 F.20 745

-page 1{1-

-——



M e St 2 aacus au o 4 .y - - ——

(1974) (current interect rate; solicitation documente); Holly
Corporation, 83-1 BCA 16,327 (1983) (government fiscal problems
straightened ocut; telegram exercising option); Hyland

Electrical Supply Co., supra note 31 (presence of items with

contractor’s supplieri negotiation for contract modification);
Laco Construction Co., 83-2 BCA 146,840 (1983) (reusability of

removed doors; contract drawings?>; Lear Seiqler, Inc., supra

note 47 C(availability of computer; contract negotiations);
Meyerstein, Inc. v, United Statecs, 133 Ct. Cl., 494, 137 F.Supp.
427 (1956 (amount of steel needed; outline drawing contained

in solicitation); Sisk Drilling Co., supra note 1z (acquisition

cost of surplus paint; solicitation documents); Snyder-Lynch

Motors, Inc, v. United States, supra note 2 (cost of motor

parts; contract negotiations); Thaihuat Engineering Co., 79-1
BCA 13,691 (1979) (government would pay severance pay as
required by local law; letter regarding current contract and
repeated during negotiatione for contract extension); Tree

Preservation Co. v. United States, supra note 31 (lenath of

arex to be cleared; negotiation conference); United States v,

Stage Co., supra note 2 (number of stations to be served was

two when in fact wae four; adverticement for proposals),

d. Miscellaneous: Aerojet General Corp. v, United States,

supra note 24 (contract completion and possibility of loss;
during period that takeover of government contractor by
plaintiff wae cccurring?»; Robert Canaverc, supra note 12

(odometer reading on automobile for auction’.
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7. Blackhawk Heating and Plumbing Co., supra note 53.

72. HNichols Dynamice, Inc., 75-2 BCA 11,5586 (1975,

73. Arcole Midwest Corp. v. United States, supra note 70;

Bateson Company, 7é-2 BCA 12,032 (1976); Entwistle Co., 76-1
BCA 11,732 (1976>; Thurmount Construction Company, &é%-1 BCA

7602 (196%9)3 Cryo-Sonice, Inc., &646-2 BCA S890 (1%&é7.

74. Aerodex, Inc. v. United States, 189 Ct. C) 344, 417 F.2d

1361 (196%).,

75. Supra note 57.

7é6. 1d., at 412

ER__LN ]

387 F.2d at &01,

o

77?. See also, Caffall Brothers Forest Products, Inc. v. United

States and Timber Investors, Inc. v, United States both supra

note 12; Murphy Conetruction Co., 79-1 BCA 13,834 (1979);

Clearwater Forest Industries, Inc. v. United States, supra note

S3; B & S Systems, Ltd., 81-1 BCA 15,037 (1981).

78, See, e.q., Mandel v. United States, supra note 57, and

language in Caffall Brothers Forest Products, Inc. v. United

States and Timber Investore, Inc., v, United Statee, both supra

note 12 and Clearwater Forest Industries, Inc. v. United

States, supra note 53,
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7?9. Flores Drilling and Pump Co., 83-1 BCA 16,200 (1983);

Murphy Construction Co., supra note 77.

80. Murphy Construction Co., supra note 77.

81, See, e.9Q., McGrew Brothers Sawmill, Inc. v. United States,

Mandel v. United States, both supra note $57.

82, See. e.9., United Statec v. Atlantic Dredging Co. supra

note 2; Mandel v. United States, supra note 57; Woodcrest

Construction Co. v. United States, 187 Ct. C1. 24%, 408 F.Zd

406 (1969); Leal v, United States, supra note 3.

m
o0

227 Ct. CV, 120, 445 F.2d 934 (1981),

84. Id. at 142, 445 F.2d at %47,

8€5. &S-1 BCaA 46z& (1965).

86. 1d. at 22,106-7.

—

87. See also H. N. Bailey & AAsscciates v, United States, 1%&
Ct. Cl. 166, 449 F.2d 376 (1971>; Midvale-Heppenstall Co., &5-1

BCA 46z% (1%45),

88, See, €.0., Caffall Brothere Forest Froducte, Inc. v.

PR Y
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United Statee, supra note 12Z; Webco Lumber, Inc. v. United

States,_Ct, Cl.,__, 477 F.2d 860 (1982); American Shipbuilding

Co. v, United States, supra note 22; Everett Plywood and Door

Corp. v, United States, supra note &1.

8%. Supra note 20, 148 Ct. Cl. at &69%.

0. Supra note &1, 120 Ct, C1, at 88, 419 F.2d at 429,

1. UCC 2-313 2) notes further that "a statement purporting

to be merely the seller’s opinion or commendation of the qoods

does nat create a warranty.,”

2. 12 Williston on Contracts, supra note 38 at 425,

3. 1é& Ct., €1, 347, 332 F.2d 867 (194>,

?4. 194 Ct., C1. 441, 43% F.,2d 185 (1971).

95, Supra note 70, 148 Ct. Cl. at 499 (emphasis supplied).

6. Supra note 41, 190 Ct. Cl. at 92, 419 F.2d at 431

(emphasis supplied).

7. Supra note 70,

98, See, ©.49., Webco Lumber, Co. v, United States, supra note

-page 1S5-

A




m e e e —— - v—r

.

T T . 8T T TR T T .

8&; Baifield Industriee, Inc., supra note &1,

9. James and Gray, Misrepresentation-Part I, 37 Md.L.Rev.

286, 300,

100, 12 Williston on Contracts, supra note 28 at 46z,

101. Supra note 24, 199 Ct. Cl. at 42%, 447 F.2d at 1297-8

(footnote amitted).

102. 1d. at 430, 447 F.2d at 1298.

104, See also, Aercadex v.

United States, supra note 74,

finding recovery on a constructive change theory but alseo
helding that recovery on the same facte could be had

alternatively on breach of warranty or misrepresentation

theory.

10S. See, e.9., United States v. Binghamton Construction Co.,

supra note 533 United States v, Atlantic Dredging Co., supra

note 23 Caffall Brothers Forest Producte, Inc. v. United

States, supra note 12; American Shipbuilding Coe. v. United

States, supra note 223 Clearwater Forest Industriecs, Inc. v.

United States, supra note

United States, supra note

53: McGrew Brothers Sawmill, Inc. v,

573 Aerodex v, United States, supra

-page 16~
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note 74,

106, See, e.q., Summit Timber Co, v. United States, supra note

12; Loesch v, United States, supra note 17.

107, GSee, e€.q9., United States v, Atlantic Dredging Co.,

Hollerbach v. United States, both supra note 2; Aerodex, Inc.

v. United States, supra note 74; Woodcrest Construction Co., v,

United States, supra note 82; Scholes, Inc. v. United States,

gupra note 153 Railroad Waterproofing Corp, v. United States,

supra note 70; Potashnick v. United States, supra note 3,

108, 12 Williston on Contracte, supra note 38 at 444 and James

and Gray, Misrepresentation—-Part 1, 37 Md.L.Rev. 284, 301,

adopt a similar formulaticon.,

10, See, e.q., Spearin v, United States, 248 U.S. 132 (1918);
S.W. Electronics & Manufacturing Corp. v. United States, 228
Ct, Cil. 333, 655 F.2d 1078 (1981); Ordnance Research, Inc. u.
United States, z21 Ct. C1. 441, 40% F.2d 462 (1979); L.W.

Foster v. United States, supra note 4é.

110, See, e.g., Catfall Brothere Forect Products, Inc. v,

United States, supra note 12; Clearwater Forest Industries Inc.

v, United States, supra note S53; Timber Investors, Inc. v.

United States, supra note 12; Flores Drilling and Fump Co,,

supra note 79; Murphy Construction Co., supra note 77.
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111. RESTATEMENT, supra note 14; see also, Loesch v. United

States, supra note 17; Midland Land and Improvement Co. v,

United States, supra note 15; Comp.Gen. Dec. B-163%923, unpub,

(June 11, 1%48).

112, Firestone Tire & Rubber Co. v. United States, supra note

47; Hyland Electrical Supply Co., supra note 31.

113. Midtand Land and Improvement Co. v. United Statec, supra

note 195.

114. See, €.9., cases in note 112,

115. Chris Berg v. United States, supra note 70.

114, Caf+x)) Brothers Forest Froducte, Inc. v. United States,

Timber Investors, Inc. v. United States, both supra note 12;

Womack v, United States, supra note 57,

117. See, e.qgq., Chemical Technology, Inc. v. United States,

supra note 83; Flores Pump and Drilling Co., supra note 79;

Murphy Construction Co., supra note 77,

118, Supra note 15,

119. 1d, at 4683-9 (emphacie in the originalj,
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120. Supra note 2, &5 Ct. Ci. at 378.

121. See, €.¢q. cases in note 117; see also, Lear_ Seigler,

Inc., supra note 47,

122, Christie v. United States, supra note 2.

123. See, e.q., Chricstie v, United States, supra note 2

Loesch v, United States, supra note 17; Womack v. United

States,supra note 57; Meorrison—-Knudsen Co. v. United States,

supra note 70,

124, Supra note 70, 170 Ct. C1. at 719, 245 F.2d at 53¢

(citation omitted).

125. Supraz note 2,

124, See, e.g., Loesch v, United States, supra note 17

Glasqgow Associates v. United States, supra note 70: Foster

Construction C.A. & Williams Brothere Co. v, United States,

Ct. C1. 587, 435 F.2d 873 (1970); Chris Berq v, United States,

supra note 70; Womack v. United Statee, supra note 57,

127. Supra note 125, 193 Ct. C1. at 602, 435 F.2d 880-1

(emphasis supplied),
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128. Supra note 12.

129. 1d. at__, 477 F.29 at 857 (emphacis in the original;

| citations omitted).

130, Timber Investore, Inc. v. United Statec, cupra note 12,

218 Ct. Cl. at 415, n.2, 587 F.2d at 475, n.2.

I31, California Shipbuilding and Dry Dock Co., supra note 70;

see also, Morrison-Knudsen Co. v. United States, supra note 70,

1 132. Baifield Industries, Inc., supra note é1.

133, See .., Haplan, Inc,, Envirommental Tectonics Corp,

California Shipbuilding and Dry Dock Co., all supra note 70.

134, Supra note 70,

135. Id, at &4,370.

136. Loesch v, United Statese, supra note 17,

137. Timber Investors, Inc. v. United States, supra note 2.

136. Scheoles v, United States, supra note 17; California

Shipbuilding and Dry Dock Co., supra note 70.
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139. See, e.q., United States v, Atlantic Dredging Co.,

Chricstie v, Unjited States, Hollerbach v, United States, United

States v, Stage Co., all gupra note 2; Teledyne Lewisburqg v.

United States, &%9 F.,2d 1336 (Fed. Cir. 1983); Aercdex, Inc.

United States, supra note 74; Chris Berg, Inc. v. United

States, Dale Construction €Co. v. United States, Raxilroad

Waterproofing Corp. v. United States, Arcole Midweest Corp. v.

United Statee, Virginia Engineering Co. v. United States, all

supra note 70; Levering & Garriques Co. v. United Statec,

Dunbar & Sullivan Dredging Co, v. United States, both supra

note 23 Swinging Hoedades, supra note 70; Baifield Industries,

Inc., supra note &1 Jack Ficcoult, supra note 70; Nichols

Dynamics, Inc., supra note 72; Norair Engineering Corp., 72-1

BCA %2305 (1972); Klefetad Engineering Co,., supra note 70,

140. Supra note 2.

141, 1Id. at 172,

142. See, e.q. cases in note 139.

143, 1d,
144, 1d.
145, 1d.
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144, Supra note 70.

147. See also, Meyvercstein, Inc. v. United Statec, supra note

70.

14&. ilasgow v. Unjted States, supra note 70,

14%9. Supra note 31,

150, See. €e.g., Meyerstein, Inc. v. United States, supra note

70; Leal v, United States, supra note 335 Carlin Construction

Co. v, United States, BlakKecslee & Sconcs, Inc. v. United States,

both supra note 2; Johnnie Quinn Painting & Decorating, supra

note 533 Robert Canavero, supra note 12,

151. See, e.g., Leal v. United States, supra note 3.

1592. See alec Wococdcrest Conestruction Co. v. United Statec,

supra note 82; Leal v, United States, supra note 3.

153, Supra note 87.

154, ld. at 183, 449 F.2d at 386 (emphasis supplied).,

155, See alsc, Rixon Electronics, Inc. v. United States, 210

Ct. C1. 309, 536 F.2d 1345 (1976).

~page 22-
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156.

Holl

See, €.Q., United States v, Spearin, supra note 10%;:

erbach v, United States, supra note 2; Aerodex v. lUnited

States, supra note 74; Fehlhaber Corp. v, United States, 138

Ct'

157.

Cl. 5721 (1957).

See, e.g., United Statecs v. Atlantic Dredqing Co., Ruff

v, United States, Levering & Garrigues v. United States, al)

supra note 23 Morrison—-Knudsen Co. v. United States, supra note

?OI

15¢.

See, €.q., Hollerbach v, United States, supra note 2

Webco Lumber, Inc. v. United States, supra note 88.

159,

160.

note

See, e.q., EBaifield Industries, lnc., supra note &1.

See, €e.q., Unjted States v, Atlantic Dredging Co., supra

2: United States v. Spearin, supra note 109; Hollerbach v,

United States, supra note 2; Morrison—Knudsen Co. v. United

Statecs, supra note 70; Fehlhaber Corp. v. United States supra

note 15&; Virginia Engineering Co. v, United States, supra note

70;

161,

162,

Levering & GarriqQues v, United States, supra note 2.

See,e.q.,, cases supra notes 156-40.

See, e.q9., Baifield Industries, Inc., supra note &i.

-page 23-
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163. Supra note 139,
164, 1d. at 1342, n.i4.

k 165. 1d. at 1357 (footnote omitted).

166, See also, Baifield Inducstries, Inc., supra note é&1.

167, 1d. at 59,364,
148, Another excellent example of anm effort to reconcile &
representation with a disciaimer provision is the Court of

Claims” decision in Thompsaon Ramo Wooldridge Inc. v. United

States, 175 Ct. C1. 527, 361 F.2d 222 (1966).

169, Schutt Construction Co. v. United States, 173 Ct. C1Y,
836, 353 F.2d 1018 (19653 Hedin Construction Co. v. United

States, 171 Ct. Ci1, 70, 347 F.Zd 235 (19&5); Eehlhaber Corp. v.

United States, supra note 15é.

170. Morrison—-Knudesen Co, v. United States, Dale Construction

Corp. v. United States, both supra note 70,

171, MNorair Enqineering Corp., Jack Piccoult, both gsupra note
70.

172. Railroad Waterproofing Corp. v. United States, supra note
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703 Schutt Construction Co. v. United States, supra note 1&9,

173. Garcia Concrete, Inc., 82-2 BCA 14,044 (1982).

174, See, €.9., cases in note 139; see also, United States v,

Spearin, supra note 10%9; Woodcrest Construction Co. v. United

States, supra note 82; United Contractors v, United States, 171

Ct. C1. 131, 348 F.2d 585 (1966); Fehlhaber Corp. v. United

Statecs, supra note 1543 Ruff v. United States, supra note 2;

Minnis & Wright & Moody, 74-2 BCA 10,4685 (1974).

173, See, €.0., Teledyne Lewicsburg v. United States, supra

note 1393 Webco Lumber, Inc. v. United States, supra note 88;

Rixen Electronice, Inc. v, United States, supra note 155: Sisk

Orilling Co., supra note 12; Arvin Industries, 71-2 BCA %14%

(19712,

176, See, .., Teledyne Lewicsburg v. United States, Webco

Lumber, Inc. v, United States, Rixon Electronics, lnc., v.

United States, Arvin Industries, all supra note 175; Spiers v.

United States, csupra note 70; Lang-Miller Development Co., 81-2

BCA 15,433 (1981).

177. See, €e.aq., cxses in notee 150-1.

178. 1

(B

|
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179. See, e.q., Arvin Industries, supra note 176.

180, See, e.q., Spiers v, United States, supra note 70.

181. See, e.q., Teledyne Lewisburg v. United States, supra

note 13%; see alsoc Rixon Electronics, Inc. v, United States,

sypra note 155,

182. See, e.g., cases in note 13%9.

182, The current clause is in the Federal Acquisition

Regulations, part $52.236-3.

184, See, e.g., cases in note 13%; see also, Ruff v. United

States, supra note 2; Brand S. Roofing, supra note 70:; Rose
Corp., 81-2 BCA 15,247 (1981,

185, Leal v, United States, supra note 3; W.5. Thompson, Inc.,

supra nate 203 Robert Canavero, supra note 12; Avina, Inc.,

supra note 70.

184. See, e.q9., Timber lnveetore, Inc. v. United States, supra

note 12.

187. See, e.g., Levering & Garrigues Co. v, United States,

supra note 2.
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188, See also, Glasqow Associates v. United States, supra note

189, See, e.g., id., where the contractor agreed to submit the

case to the court by stipulation but failed to stipulate facts )

adequate to prove causation which prompted a rebuke by the )

court.

190, See, €.q., Levering & Garrigues v, United States, supra

note 2.

191, See, e.q., United States v, Atlantic Dredging Co.,

Christie v, United State=, Hollerbach v. United States, al)

supra note 23 Summit Timber Co. v, United States, supra note

123 Glasgow Associates v, United States, supra note 703

Aerodex, Inc. v. United States, supra note 74; Morrison-Knudcen Tf‘

Co. v. United States, supra note 70,

192, P.L. 95-543, 41 U,s8.C. 401, et seq.

193. See, e.g., United States v. Utah Conetruction & Mining -

Co., 284 U.S. 394 (19&6)., R

194. Jd.; see also United States v. Bianchi, 373 U.S8. 70% B

(1963>; United States v, Holpuch, 328 U.S. 234 (194¢&).

19S5. The current clausecs are contained in the Federal
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Acquisition Regulations, parts 52.243.1-5.

F 194, See, €.0., Aerodex v. United States, supra note 74;

Maitland Brothers, supra note 53; Flores Pump and Drilling €o.,

i supra note 79; Murphy Construction Co., supra note 77;

California Shipbuilding and Dry Dock Ce., supra note 70;

Entwistle Co., supra note 73; Nichols Dynamics, Inc.,, supra

i note 72; Lear Seigler, Inc., supra note 47,

197. See, €.q., cases id.

198, See, e.q., cacses jid,

199. Federal Acquistion Requlatione, part 52.234-2.

200. See generally United Contractors v. United States, supra

note 174; Ruff v. United States, supra note 2; Pacific Western

Construction, Inc., supra note 7.

201. See generally Foster Construction C.A. and Williams

Brothers Co, v, United States, supra note 126; United

Contractors v. United States, supra note 174.

202, See, €.0., cases in notes 200-01; gee also Krause, 82-Z2
BCA 16,129 (1982); Titan Atlantic Construction Co, 82-2 BCA

15,808 (1982,
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203. 1d.

204, See, €.9., cases in note 200,

20S. See, e.g., Morrison—-Knudsen Co. v. United States, supra

note 70; Promacs, &4 BCA 4016 (1944).

206, See, e.q, Raimonde Drilling Corp., Sturm Craft Cc., Brand

S. Roofing, Chance Construction Co, all supra note 70; G & H

Construction Inc., 82-2 BCA 14,111 (1982); Garcia Concrete,

Inc., supra note 173; Kaplan, Inc., supra note 70; Pacific

Weetern Construction, Inc., supra note 7; Titan Atlantic

Construction Co., supra note 202; American Structures, Inc,,

Jack Piccoult, both supra note 70; Norair Engineering Corp.,

supra note 139,

207, ¢&i-1 BCA 15,082 (1981), at£‘d, 30 CCF 70,001 C(Ct. C1,

1982>.

208. Software Design, Inc.,, 83-1 BCA 16,260 (1983,

209. Hildebrand and Day, 83-1 BCA 146,321 (1983>; Blackhawk

Hotels Co., supra note 70; Bay Asphalt Paving Co., supra note

4 -7 L]
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211. 1d.

212. 1d.

213. See, €.q., United States v. Atlantic Dredqing Co., supra

note 2; Pacific Western Construction, Inc., supra note 7; Seven

Sciences, Inc. 77-2 BCA 12,730 (1977).

214, Seven Sciences, Inc., supra note 213, at 41,877,

215. lackhawk Hotele Co., supra note 70; Johnson Electronice,

Inc., supra note 85,

21é4. Downtown Copy Center, 82-2 CPD S03 (1982).

217. Tree Precervation Co. v. United States, supra note 31;

Crawford Paint Co., 74-Z CFD 272 (1%974).,

218. Summit Timber Co, v. United States, Timber lnvestors,

Inc. v, United States, both supra note 12; Flippin Materials

Co. v, United Statec, supra note 4%; Lousianna-Facific Corp.,

81-1 BCA 14,928 (1%981).

219. Virginia Engineering Corp., v, United States, supra note

70: L.2. Hizer, 77-1 CPD 357 (1977); Crawford Paint Co., supra

note 217: Morgan Roafing Co., 54 Comp. Gen. 497 (1974),
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220. See, e.qQ., infra note 220.

222. The cases in this note are licsted alphabetically for ease
of reference except that like cases are grouped together; the
parenthetical information refers to the facts the government
failed to reveal: Anderson & Guerrero, 73-1 BCA 9802 (1973),
Diversacon Industries, Inc.,, 75-1 BCA 11,059 (1975) (subsurface
rock conditieon?; Gordon H. Ball, Inc., 78-1 BCA 13,055 (1978,
Weihncacht Construction, Inc., 75-1 BCA 11,049 (1975
(subsurface obstructions making construction more difficult);
Bl inderman Construction Co,, 73-1 BCA 11,018 (1975) (depression
in a roof to be repaired>; Boland Machine and Manufacturing
Co., 70-2 BCA £55& (1970) (limited acceptance inspection
conducted under prior prepatory contract); Joseph Cairone,
Inc., 8i1-2 BCA 152,220 (1981), Commercial Mechanical

Contractors, Inc., 83-2 BCA 16,768 (1983)>, Ragonese v. United

States, supra note 3 (presence of subeurface water); G.W,
Galloway Co., 77-2 BCA 12,640 (1977) (failure to reveal during
production that production deficiency was normal);
Hardeman-Monier-Hutcherson v, United States, 198 Ct. Cl1. 472,
458 F.2d 1364 (1972) (weather and sea conditione at site);

Helene Curtis Industries, Inc., v, United States, supra note S5,

Midvale-Heppenstall Co., supra note 87, Lear Sieqgler, Inc.,

81-2 BCA 15,372 (1981) (novel technical pracesses developed as

a result of government research and development efforts)

4
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Hildebrand and Day, supra note 209 (presence of potential

harmful chemicale at sited; ICA Southeast, Inc., 73-1 BCA 9949
(1973> (notice of change orders before novation); Inflated
Products Co., 71-1 BCA 8841 (1971) (contractor misreading
government design specifications during contract performance);

Johneon Electronics, Inc., supra note 8% (contract required

extensive research and development)>; Oceanic Steamship Co. v.
United States, 218 Ct. CV. 87, 586é F.2d 774 (1978) (new data

base for ship subsidies>; Pacific Western Construction, Inc.,

supra note 72, Selde Company, Inc., 81-2 BCA 15,355 (1981) (soil
characteristics>j Patti Construction Co., 1964 BCA 4225 (1984
(decsign specificatione for building needed to be changed);
Preventi Med Corp., 79-2 BCA 14,089 (1979) (number of eligible
employees for physical exam program); Ryan AReronautical Co.,
70-1 BCA 8237 (1?70) (government specified guidance system
inadequate to achieve performance specification); Telline
Radio, Inc., 78-1 BCA 12,915 (1978 (government mandated
connector needed crimping?; Transdyne Corp., 70-2 BCA 8345
(1970) (why first article did not meet performance

specitications),

223. See, €.9., cases id.
224, 1ld.

225. Supra note 24, 199 Ct, C1. at 434, 447 F.2d at 1300-01.
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22é6. 1d. at 431, n. &, 467 F.2d at 1298, n. 6.

227. 227 Ct. Cl. 1, 445 F.2d 88& (1981).

228. 134 Ct. Cl. 154, 137 F.Supp. 433 (1956).

229. 1ld. at 156, 137 F. Supp. at 43S5.

n
i
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alco SparkKadyne, Inc., 71-1 BCA 8854 (1971).

231. See, e.q., Commercial Mechanical Contractors, Inc., supra

note 222, LaPointe Industries, Inc. 78-2 BCA 13,444 (1978).

232. See. e.4q., Ambrose Augusterfer Corp. v, United States,

184 Ct, Cl. 18, 394 F.2d 936 (17468>; L.M. Jones Corp. v. United

States, supra note S0; Hunt and Willett, Inc, v, United Statec,

168 Ct, Cl, 256, 351 F.2d 980 (1945); Carlin Construction Cc,

v, United States, Blakeclee & Sons, Inc., v, United States, both

supra note 2; F.E. Constructors, 82-2 BCA 146,119 (1982),

233, See, €e.g., Hunt and Willett, Inc. v, United States, supra

note 232.

234, Compare Blinderman Construction Co., supra note 222, with

McCain Trail Construction, 82~1 BCA 15,702 (1982>, Lunseth
Plumbing and Heating Co., 81-1 BCA 15,043 (1981), Wright

Industries, Inc., 78-2 B8CA 13,394 (1978), LaPointe Industries,
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Inc., supra note 231, Kaufman DeDell Printing, Inc., 75-1 BCA

& 11,042 (1975,

235. See, .., Hardeman-Monier—Hutcherson v. United States,

i supra note 222; H.N. Bailey & Associates v. United States,

supra note 87; Helene Curtis Industries, Inc. v. United Statec,

supra note 5.

236. Supra note 222z,

237. 1d. at 119, 986 F.2d at 792.

238, 147 Ct. C1. S32 (195%9).

239. 1d., at 5383.

240, Petrofeky v. United States, 222 Ct. Cl., 450, &1&6 F.2d 494
(1980>3 Crum Construction Co., 83-2 BCA 146,596 (1983);

Hildebrand and Day, supra note 20%; Bermite Division, 77-2 ECA

12,675 (197753 Canadian Commercial Corp., 76-2 BCA 12,145

(1976>; Tolis Cain Corp., 76-2 BCA 11,954 (1974>; Power City

Electric, Inc., 74-1 BCA 10,376 (1974).

L
1
241, See RESTATEMEWNT (SECOND)> OF CONTRACTS, Section 147,
comment b and illustrations thereto (1979). ]
1
! -
24z, James & Gray, sgupra note 38, at 498-99; see also, ]
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RESTATEMENT (SECOIND> OF TORTS Section S38 (19762 12 Williston

on Contracts, supra note 38, Section 1490, at 344.

243, aFointe Induetriecs, Inc., supra note 231.

244, Evans Reamer & Machine Co. v. United States, 181 Ct. C1.
539, 384 F.2d 872 (19é8); Kane & Son, Inc., 79-1 BCaA 13,841

(19795,

245, L.M., Jones v, United States, supra note S0; Scheoles v,

United States, supra note 17,

244, aAmerican Shipbuilding Co. v, United States, supra note

223 Continental Rubber Works, 80-2 B8C&4 14,734 (1980); Wright

Industries, Inc., supra note 234; Bermite Divieion, supra nate

240; Tar Heel Engineering and Manufacturing Co., 72-1 BCA 9242
(1972>; Industrial Electronices Hardware Corp., &8-1 BCA &74&0

$1968% .

247, See, e.9., Cases gsupra note z44,

248. See American Shipbuilding Co. v. United States, supra

note 22.

249, See, e.q., American Shipbuilding Co. v, United States,

supra note 22 Piasecki Aircraft Corp. v. United States, 467

F.2d S0 (Ct. CV, 1980>; H.N. Bailey & Ascaciates v, United
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States, supra note 87; Ambrose-Auguesterfer Corp. v, United

i States, sypra note 232; J.A. Jones Construction Co. v. United

Statecs, 182 Ct. CY, &15, 390 F.2d 88é& (1968),

h 250. See,e.q., cases supra note 249; see also Imperial

Agriculture Corp. v. United States, supra note 23€; Lunseth

Heating and Plumbing Co., supra note 234; Bermite Division,

supra note 240,

251, See, €.q9.,, Oceanic Steamship Co, v, Unjited States,

Hardeman-Monier-Hutcherson v. United States, Helene Curtis

Indystries v, United States, Joseph Cairone, Inc., Commercial

Mechanical Contractore, Inc., ICA Southeast, Inc., Boland

Machine & Manufacturing Co., Transdyne Corp., all supra note

2223 Hunt _and Willett, Inc. v, United States, supra note 23Z.

252. Supra note S, 160 Ct. C1. at 4446, 312 F.2d at 779

(emphasis supp)ied).

253, See, e.q., Loesch v. United Statec, n.24, supra note 173

Minority Truckers, Inc., 80-1 BCA 14,4146 (1980)>; Lear Seigler,

lnc., supra nate 222,

254, See, €e.9., Greenbrier Industries, 81-1 BCA 14,982 (1981),

255. 145 Ct. Cl. 387 (195%).
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256. 1

=8

. at 391-2.

257. 158 Ct. Cl, 455, 458-% (1942).

258, See also S.T.G. Construction Co. v. United States, 157

Ct. C1. 40%9 (1962,

25%. Compare L .W. Foster Sportewear Co., v, United States,

supra note 44, J.A. Jones Construction Co, v. United States,

supra note 249, with, L’Enfant Plaza Properties, Inc. v, tnited

States, supra note 227, S.T.G. Corp. v, United States, supra

note 258, Bateson-Stolte, Inc., v, United States, supra note

25S.

260, See, e.Q., cases supra note 259,

261, See, e.9., L.W. Foster Sportswear Co, v. United States,

supra note 46; see_also J.A. Jones Construction Co. v. United

States, supra note 249,

262. Supra note 227, 227 Ct. Cl. at 8, 445 F.2d at 8%0.

263, See, €.9.. L.W., Foster Sportswear Co. v. United States,

supra note 46; J.A. Jones Construction Ceo. v, United States,

supra note 24%9; Unitec, Inc., 79-2 BCA 13,923 (197%).,

264, Cryo-Sonics, Inc., 66-2 BCA 5890 (1966).
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265. Value Engineering Co., 74-2 BCA 10,861, 51,866 (1974).

266. Supra note 249,

267. 1d. at 627, 3%0 F.2d at 893.

268, See,e.q., American Shipbuilding Co. v. United States,

supra note 22; J.A. Jones Construction Co. v. United States,

supra note 249; Helene Curtis lndustries v, United States,

supra note 5.

26%. Supra note 249, 182 Ct., CV, at é22, 3790 F.2d at &%0.

270. Compare, e.q., Hardeman-Monier-Hutcherson v, Unijted

States, supra note 222, Helene Curtis Induestries v, United

States, supra note S, with J.A., Jones Construction Co, v.

United States, esupra note 24%.

271, See, e.G.q, Iransdrne Corp., Rran Aeronautical Co., both

supra note 2zz; Midvale-Heppenstall Co,, supra note &7.

272. See, e.q9., Firestone Tire & Rubber Co. v. United States,

sypra note 47; Prestex, Inc., 81-1 BCA 14,882 (1981); LaPointe

lnduetries, Inc,, supra note 231,

273. Compare Ambrose-Auqusterfer Corp. v. United States, suprx
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b note 232, with Hardeman-Monier—Hutcherson v, United States,

supra note 222.

274, American Shipbuilding Co. v. United Statees, supra note 5.

27?5. See, e.q., Hardeman-Monier—-Hutcherson v. United States,

supra note 222.

274é. See, e.9., American Shipbuilding Co. v. United States,

supra note 22.

277. 1d.

278. Pasco Constructore, Inc., 81-2 BCA 15,171 (i1%&1),

279. See, €.9., Sparkadrne, Inc., supra note 230,

280. See, e.0., American Shipbuilding Co, v. United States,

supra note 22; Imperial Agriculture Corp. v. United States,

supra note 238; Lunseth Plumbing and Heating Co., supra note

234; Bermite Division, supra note 240,

281. Supra note 238, 147 Ct. Ci. at S37-38&,

282. Supra note 240.

283, 1d, at &1,508.
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i
E 284. American Shipbuilding Co. v. Unjited States, supra note

223 J.A. Jonee Construction Co., v, United States, supra note

24%; National Concrete and Foundation Ca. v. United States, 170

Ct., Cl. 470 (1945>; Helene Curtis Induetriec, Inc. v. United

States, supra note S; Pacific Western Construction, Inc., supra

note 7.

285, Pacific Weetern Construction Inc., supra note 7, at

79,511,

2846. See, e.g., Cases supra note 284,

287. See, e.q., L.M. Jones Company, Inc. v. United States,

supra note 503 Telline Radio, Inc., G.W, Calloway Ca., ICA

Scutheast, Inc., Inflated Products Ca,., all supra note Z22ZZ.

288. See, e,q., Hildebrand and Day, supra naote 20%; Johnson

Electronice, Inc., supra note 85,

289. See, e.q., Helene Curtis Industries, Inc. v. United

States, supra note S; Pacific Western Construction, Inc., supra

note 73 Paso Constructore, Inc., supra note 278 Wright

Induetries, Inc., supra note 234,

290. Supra note S, 160 Ct. Cl. at 445, 312 F.2d at 779%.
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291. See, e.q., Petrofsky v. United States, supra note 240;

Aercjet General Corp. v, United Statee, supra note 243 Murphy

Construction Co., supra note 77.

292. See, e.q., Aercjet General Corp. v. United States, supra

note 24.

293. See qenerally, Aerciet-General Corp. v. United States,

supra note 243 H.N. Bailey & Associates v. United States, supra

note 87; Ambrose-Auqusterfer Corp. v. United States, supra note

2323 Helene Curtis Inducstries, Inc. v. United Stateec, supra

note 5; Leal v. United States, Ragonese v. United States, both

supra note 33 Pacific Western Construction, Inc., supra note 73

Murphy Construction Co., supra note 77.

294, See, e,9., $.T.G. Construction Co. v, United States,

supra note 258; Commercial Mechanical Contractore, Inc., supra

note 2Z2.

295, See, €.g., Caces supra note 293.

296. H.N, Bailey & Associates v. United States, supra note 87,

196 Ct C). at 178, 44% F.2d at 38X,

297. See, €.Q., Cases supra note 293,

298, See, €..q,, ACL-FILCO Corp., 83-2 BCA 16,613 (1983>; Crum
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Construction Co., 83-2 BCA 16,597 (1983); Ocean Electric Corp..

74-2 BCA 10,655 (1974).,

29%. See, €.4q., Waltere & Co., lnc., 81-1 BCA 15,008 (19€1);

Midvale-Heppenstall Co., supra note 87.

2300. Ragonese v, United States, supra note Z.

301. Value Engineering Co., supra note 265S.

w
o
N

Midvale-Heppenstall Co., supra note 87,

303, See, e.g., H.N. Bailey & fAscociates v. United States,

supra note 87; Bermite Division, Canadian Commercial Corp.,

both supra note 2403 Prectex, Inc., supra naote 272; PRE

Uniforms, Inc., 80-2 BCA 14,602 (1980); Flexible Hose

Manufacturing Co., 79-1 BCA 132,744 (1979, atf 'd, 4 C1. Ct, Sz=z

Co., 76-2 BCA 12,105 (1974); Celesco Industries, Inc., 7é-1 BCA

11,766 (197653 Industrial Electronics Hardware Corp., supra

note 2446.

304, See, €.9., Firectone Tire & Rubber Ca. v. United States,

supra note 47; H.N, Bailey Associates v. United States, supra

note &7; Canadian Commercial Corp., supra note 240; PRE

Uniforms, supra note 303; Midvale-Heppenstall Co., supra note
87. -
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305. GCee, e.qg., Glasgow Associates v. United States, supra

note 703 Pacific Western Construction, Inc., supra note 7;

Wright Industries, Inc., supra note 2324,

304. See, e.g9., Jet Power, Inc., 83-1 BCA 14,516 (1983);

Diamond, Inc., 7&-2 BCA 13,477 (1978); Baifield Industriecs,

Inc., supra note 61.

207, See, €.0., Helene Curtic lndustries, Inc. v. United

States, supra note S5; Pacific Western Construction, Inc., supra

note 7; Midvale-Heppenstall Co., supra note 87.

308. Supra note 234,

30%. 1d. at S2,550,

310, See, e.q, cases gupra note 234; see alsc Crouse-Hinds

Sepco Corp., 82-2 BCA 15,865 (1982>; Qcean Electric Corp. supra

note 298.

311, Ocean Electric Corp.,, supra note 2%&.

312. emerican Shipbuilding Co., supra note S, T
1
313, Lunsetnh Flumbing and Heating Cc., supra note 234. ]
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314, I1d. at 74,309,

315. LaPointe Industries, Inc., supra note 2313 Industrial

Electronics Hardware Corp., supra note 244,

316. Supra note 232.

317. 1d., 148 Ct. CV. at 245, 351 F.2d at 98s.

318. See, e.q., F.E. Constructors, supra note 232; McCain

Trail Construction, supra note 234; Murphy Construction Co,

supra note 77,

319. Cajiropne, Inc., supra note 222.

320. 1CA Scoutheast, Inc., supra note 222.

321. Boland Machine & Manufacturing Co., supra hote 222.

322. See, €.9., Ambrose-Augusterfer Corp. supra note 232z,

323. Supra note 183.

324, See, e.9., National Concrete and Foundation Co. v. United

States, supra note 284; S.T.6, Construction Co. v. United

Statece, supra note 258; Raqonese v. United States, supra note

3; Jet Power, Inc, supra note 306; Pacific Western
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Construction, Inc. supra note 7; Lang-Miller Development Co.,

81-2 BCA 15,432 (1981); Biggere Construction Co., 81-1 BCA

14,848 (1981)>; Lunseth Heating and Plumbing Co., supra note

2343 Tranco Industries, Ilnc., 78-2 BCA 13,307 (1978).

325. GSee, €e.g., Hunt and Willet v, United States, supra note

232; S.T.6., Conetruction Co., v, United States, supra note 258,

3246. See, e.q., Stock & Grove, Inc. v. United States, 204 Ct.

Cl. 1032, 493 F.2d éz% (1974); Pacific Western Concstruction,

Inc., supra note 7; Cairone, Inc., supra note 222.

327. See, .., §.T.G. Construction Co., v, United States,

supra note 258; Commercial Mechanical Contractors, Inc., Boland

Machine & Manufacturing Co., Diversacon Industries, Inc.,

Weihnacht Construction, Inc., all supra note 222.

w
[
0

See, €.q9,, Commercial Mechanical Contractors, Inc., supra

note 222; Pacific Western Construction, Inc., supra note 7.

329. See, e.g., Commercial Mechanical Contractores, Inc., supra

note 2223 Crum Construction Co., supra note 298.

320. Supra note 232.

331. 1d., 184 Ct. C). at 34-5, 394 F.2d at 545-44,
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332. Supra note 222.

333, Id. at 74,161,

334. Supra note 7.

335. ld, at 79,513,

. 336. See, e.q9., Rercdex, Inc. v. United States, supra note 74;

Johnson Electronics, Inc., supra note 835,

w
w
~

Supra note 222.

338. ld. at 75,348,

329. See, €.g., Commercial Mechanical Contractore, Inc.,

Diversacon lIndustries, Inc., both supra note 222; Power City

Electric, Inc., supra note 240.

340. 81-2 BCA 15,303 (1981).

341. 1d. at 75,766.
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.
342. See, e.q., J.&, Jones Construction Co. v, United States,

E supra note 24%; Pacific Western Construction, Inc., supra note

. 7.

" 343. See, €.Q., id.

344. Glasgow Associates v, Lnited Statee, supra note 70,

345, Supra note 7, at 79,519; see also, Caircne, Inc., supra

note 2z22.

244, See, €.09., 1CA Scutheast, Inc., supra note 222.

347, See, e.q., Oceanic Steamship Co. v. United States,

Hardeman-tonier—Hutcherson v, United States, both supra note

222; J.A. Jones Construction Co. v. United States, supra note

24%; Helene Curtie Inducstries, Inc. v, United States, supra

note 33 Raqgonece v, United States, supra note 33 Pacific

Western Concstruction, lnc., supra note 73 Murphy Construction

Cu., supra note 77,

348, See, €.g9., Chemical Technology, Inc. v, United States,

supra note 83; Johnson and Son Erectors, supra note 207; Kane &

Son, Inc., supra note 244; Murphy Conestruction Co., supra note

773 Genera) Precision, Inc., 70-1 BCA 8144 (1970)>; Telline

Radio, Inc., I1CA Southeast, Inc., Boland Machine and

Manufacturing Co., all supra note 222. !
-page 47-

ook




——

349, See, e.q., Johnson and Son Erectore, Telline Radio, Inc.,

1CA Southeast, Inc., Boland Machine and Manufacturing Co., &l

supra note 348,

350, See, .., Chemical Technolegy, Inc. v. United States,

Murphy Construction Co., General Precision, Inc., all suprx

note 348.

351, Supra note 199,

352, BSee, e.Gg., National Concrete and Foundation Co, v. United

States, supra note 284; S.T7.G. Construction Co. v. United

States, supra note 258; Covco Hawaii Corp., supra note 53

Biggers Construction Co., supra note 324; Lunseth Heating and

Plumbing Co., suprs note 234; Kane & Son, Inc., supra noate Z44;

Warren Painting Co., 74-2 BCA 10,834 (1974); Commercial

Mechanical Coptractorse, Inc., Caircne, Inc., Weihncacht

Construction, Inc., Blinderman Construction Co., Diverszcon

Industries, Inc., all supra note 222.

[e\]
n
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N

See, €.q., Cases supra note

354. See, e.q., National Concrete and Foundation Co. v. United

States, 5.T.6., Construction Co. v. United States, Covce Hawailt

Corp., all supra note 352.
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See, e.q., Cases supra note 35Z.

356, Patti

35

7

See,

Construction Co., 1964 BCA 4225 (1944).

€.Q.

Preventi-Med Corp., Inflated Producte Co, .,

Transdyne Corp., Rran Aeronautical Co., Johnson Electronice,

Inc., all

358,

35%9. Comp.Gen.

supra note 222.

Supra nate 209.

Dec. B-177731, unpub. (October 30, 1973).
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